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Les ~~ LNT RODUGT ION 


Tne purpose Of tnis memorandum, 1S. to. State 
Clee statis OL TSeven Speci ticu types. 01 activity, 
Under tic Amer Pca agltierust lawor Since oLire 
SxpOs mt LOn 1s .intenacd to. pe relevant to dceve= 
2ODMerl OL pOULC yt allover. COUNLT\.. 1 te Wiel. 
Veritint Coed fO.the parts *ot Lie American laws 
thatbmare genera lays app lac abies Ite wid Wdasre- 
gardiSpecralmetypes of appdd cation, that depend 
not only uponrthes nature “of; theran tajtrust Aaws 
Dude adso Riponsither nature: o fyotherrtypes oF 
Vegi silatiom, tap piaca bile! tos Cex taans aspects! OF 
tne economy, thats establish: speciad jexenptaons 
CVeLeoUlLaelonse Limtoed | tOw Liles cna spect o ma uOm 
in such instances American experience would 
be relevant @oo thhe.ilieoislative; problems: od 
another count py, only-at that coun tiryelss 
regulatory legislation resembled that of 
the Unit 6d, otates.. 


Thus this memorandum will ignore the 
interaction between the anti-trust laws 
and, 


- the laws that validate monopoly rights 
Fone spatents jatid 1opy rap est: 


- the regulatory laws that are applicable 
wo fcommomcar riers; spirba Ve? uta ees; 
banks -etcts 


Sone saws that -orant “part talrexenpt1on- 
frontthe- antitrust Laws tte particular 
SCconomiEc so roup si, ase mast et aie rs" 


= thevlaws that partvally subordinate 
an tartimest &po icy to At hempo, Lemme sick 
the srndividual tAmerican “states: as 
imathe reasetof wimsurance, and tres aie 
PRIcewadamtenance; 


- various statutory exemptions and grants 
Of ‘special protection ‘thatedre narrowly 


wire 


applicable to particular problems [e233 
the provi sions otlaw as Co;motor 
yehucle franchises); 


- certain exemptions that may be granted 
under the Defense Production Act of 1950. 


Simidarry? excepuems: temtle export Wwade 
Acthirthis' emo randum™ wills dasiciusist 0 miliys appa: ie 
Cation ofthe! antitrust, @awseitomeonduce taza 
business organi gation withim theeUnited Statesu 
It. Wi ld) dasrecard so - cal led?“ extrasterrivorm age 
applicarions of the: Amerivicanedeawet. 


For purposes Of this meno randum,*tehe 
antitrust Laws’ will) be considered "60 consist 
of the Sherman’ Act, those parts of the C Payton 
Act that are not'concerned: wieh "common Car rises 
dnd banks, the Federal Trade’ Commilssai o17 Act, 
and the statutes bye which these laws. except 
in the respects ~ailmeady, ment lomed.,. havey been 
amended as to substance or supplemented as to 
DLrOcCedUre Ss tanide rencdes .— Pal icy Wid banote Dic 
consadereds (b0- siC lide ating. atitel tr USD OmeS LOS 
of other ss tatuit.ess gGe «0 be, Wie Som a) atcaet fA Cee) e, 
which, in genenal, Nave-application Jiamited. to 
Ppagta.culians siepments: of, activity. oT iconwesy limi 
ted autor ty. to, pat 1 Guile Penaeus cea Oeics 
General familiarity with the provisions of the 
antitrust laws will be presumed in the hodv of 
the memorandum, though particular provisions 
Will be mentioned there when releyvyantsn but the 
content of the statutes and the nature of the 
procedures by which they are applied will be 
Summarized in an appendix. 


ce 
Es SPECIALIZATION AGREEMENTS 


A specialization agreement is one by which 
two or Wore] businessventerprises! (alnost! always 
manufacturers) agree that each of them will 
produces oni yespeciti ed* products or? typesi OF 
product. Usually the agreement includes 
provisions’ by which each part yiwi l= sel]. ats 
Speciaitvzied produet sr totithe: other? party, So 
that in seliiuned to nNon-partacipants! eachtcan 
biter a fulledinet ow the products. osUnderet he 
laws of some countries, such agreements are 
considered permissible means by which the 
parties canvachieve’ cconomies, from ereater 
specialivgataone and Vonger? product non’ runes 


The> American: antitrust laws treat such 
Agreements vase Oclata ONss OLO-CY pessot) p rode 
ict. 1 whten= cach partici pant undertakes. to 
retrain “rom producane> products, maderbymthe 
others andeitn ere bye participates reciprocally 
in Limirtingscompetid von. ott) suche sansa cre omen 
Mivolved non-trivial “amounts of trade and 
affected interstate commerce, it would be 
ildecalsunderoSectioniloof the? ShermantAct. 
EVenepacente Ta chtsd andvgudaciad Tecogna ta on 
thatetechnodo2i cal Necesisot y¥ ott ent hesitate s 
thegieross-licensaines of? patentsodpimnoti protect 
a contractual allocation) of? productis? by whith 
competitions amongs thei partaes as Toreclosed 1 
and@entiyeby. other: competitors asiipreventedks 
Simijarayvyiamnder Sections sseot thertederad dirade 
Commission Act such? an, agreement: would-be 
tllegaigas ani unfaigemethod: of “competitions 


The economies: that ,. in: some’ countries: 
are conSidiered)to be benefatss that can’ justa- 
fy such an agreement would have little chance 
to: savepitrainr thesUnitedi Staitess: for two 
reasonscs OF i rTstpoaere cements isi noth consadered 
necessary tovachieve the: relevant economies’. 
If specialization promises substantial economy, 
a single enterprise can specialize by individual 


SA 


action more easily and quickly than by first 
inducing Others. CO m Onn ean an valor ton 
agreement. The economies attained by the 
specialist enhance his competiataveropportu= 
nities by enabling ham toPreducehusypr ces: 
Lf herwishes= tor continues t 0g of fete t.oy pug ers 
goods additiongd tomthosem that hes producess 
he usually can’ buy such goods at whodesmad ex 
and Can protect hus futures acc essa to. such 
goods by long-term contracts, without 
needing=torpromirseiithat he wid lvabstaan 

from producanpw ther goods Ora tor mequirest nhac 
his suppliers promise) tovabstain: from produt 


Cingehisa Spec It ye Bhs on es pr acta Ces, 
Specialization, Unsupporlede Dy imaiglOcacion 
SCT ecwieits 1s COMMON) Whis 2CCess COwcCOMpD UC] 


MNentary —-SOOdS m1 S west re CedgiiexCecplLeunaer 

a patent or oOthervilepalilyoesancetioned 

CONCLO LM). .Ghee Gesierd Ci LON plo abaya nade 
cates concerted restriction bysproducers of 
the withheld ‘goods \sias) toriwhr ont ane appro- 
Prater antLerust correc Civics Loum be 

app lLredE 


Secondly, even if economies not otherwise 
attainabiliemcould be, achieved Dytiau Speci almzae 
tion agreement, they would. be unlikely? tos be 
legal»=justifieation® for, they aereemente-s Phough 
under Section? 5 "(be Of ther Federat “Trade 
Commission Act the Commission acts only if 
it: thankseYthate a proceeding: bya iti woulda pe 
ime the: amperestyof the? pubsivce” “thesproceecd= 
ings under Section aot thes shermany Act 
are not? similarly “diseretiionary.ey Line Isiats 
ute declares illegal every contract, combi- 
Nationes OTMCoOnSplaTacya in, Pest ranmitaiot 
trade: among: the statesseand an applying? the 
law, though the judges may consider whether 
OT, NOt Such an) agmieecmentwasetr uy, nestra cH 
tive.> they= doe not hey ec thes 'athoritys to consader 
whether or not a’restrictive agreement dssan 
thespublicianteresti. ,Exemptionwofispecsalac 
zation agreements from the Sherman Act would 


an 


Tequixve Staciutoryoacei ons py! ther Goneress,. not 
merely judicial -actromaby “the *eourts. 


PEOGeediI ngs avainst. specialization 
agmeements have, been practncaldy non-éxasStent- in 
Phe Unitedl states Except win a CONtext ogee patene 
PeCci Stn Cea paces Wy eDeCauSe sex Ce) t mit unae 
context suchiagreements seldom exist.) If the 
DULPOSEROLLeENterpriseseass to reduce? competition 
among themse lyess4andaitij wathouty patents , they 
aren suteicientdyet ewn and. sufficiently protected 
agaanstynewrcompetitorssto make-aliocatiaon 
Dracticables. thevecan, allocatcesnaway seatial sate 
more. flexible and more easily. concealed than by 
2bbOCati Newry COGueUs. obY di lOocCd 1110) be rad f.O tines 
or customers, they can make their division of 
fields less obvious, their commitments about 
Crestttupe- essa inotd. ander ead) USt Membre oO. 
these commitments as conditions change less 
dist Pa Cui mee TOG DS OT eSiC ie ted SOU sei 
PulLoOcatsiOnea2oreenents Aandependents ot spolents 
thathaves come. tO. SOVETDMEN iaCUCent lon u sia ly 
Dever be cn Otte tes ew0t he tat ype | 


aT ae 
im SPECIALIZATION AGREEMENTS 
Footnotes 


See Hartiord=Enpire) Cocew .6UL S49 22sec Se 
58.6% 


In discussing divisionmoftmankers wnong 
competitors; ther.955ereponteotzthe 
Attorney General's Antitrust Committee 
focussed its attention upon allocation 
of territories and of customerss watthout 
Specitie -atienti On sCO "a. OCdte-ou sO 
Products = Lie NOted @Uleetrc De nUciIhCcm oO .. 
such “agreements  UDON "CONG Telos iil whe ely 
COMpantres gre Tew and possesscmstustan tla 
Usually UOMinen’, Marna  @OWCr seem L 
eTLed. SUCH Procecuecnt s to Nem sup role 
Court's decisions in 1899 in Addyston 
Pppe, and ao tee ls O. ev Le eee, See 
ZVis and ain. EOS) in “linker holler 
Bearinon Vio Uo. 2 ae ee ees or oee ead 
concluded thats” though 1G Supreme Gourc 
case had “rested on market division 
alone, there was little doubt, either 

as 2 Matter of principle ror -OLreprcceedent., 
that. agreement anony competrrors 101 
market division should be and would be 
treated like pr7vce contro agreemeies 
(wijtchrare el ver alec res cs. 


Md. a EXPORTS AGREEMENTS 


Since 1918, export trade agreements have 
received. Specaglatreatmen tjundere daa spectral 
Seouulee en NLS. law. the Export, i rade Act | some= 
times called the Webb-Pomerene Act) was intended 
COsprOlor e export. tradgeserpltiprested Ons [ues Detier 
tite anerican exporters often, encounter, strone 
Comp Dat ons Of, tore on. competitors or. ToTeden 
buyercss, candy sitrone transportation enterprises, 
Withewolen they. cannots cope andiVvVidual ly ang 
Cidte Suche OxXDOTLerSn are. OLteNs OO sila) le Popa ted 1 
idaviduallye thescconomiessp0Sss) Dles ligt heya gon 
Copecnher,. 


Dies A Cte exempts snOMe wn ea oer Nadl~ Cie, 
SUDgecl tLUOLSPeCitigle. CONGII2 ONS wr asisO Clatmop Ss 
Pima tiedest 0. X001 te trade. and. avrecme Nisa ai C acd Cts 
byachemeAn whe, course. of, such: trade. {the 
lima tinve condi ti1o0nss-are. thats the. associa ta on. 
agrecnent .. Orn acth 1.5. Note "In, restraine. 01 trace 
Wiens tee Una tied. States’. anda Se NOta geld) ico caeke 
Ofe the. export) trade: of any. domestic? compet 1 tor 
Oteesirc hasis.O.caaitwon?':, and wats tie. assoc lar. On 
doesamote | Cither un thes United. siates 07 ise 
where, enter into any agreement, understanding 
orf conspiracy, tos do* ‘anyiacts wha che artarica ad ly 
or amtentvona livyienhan'c es" ‘or Cepress ess pad Ces 
within the United States: of commodities Of) thie 
clasis* exported’ by ‘such’ ‘association,- or-whaith 
SuUDSitatitaaiey lessens) competater'ong wit ha nd it ire 
Unated’ States, on otherwise’ restrains! trade 
rherent 


Tire Act) als'ov exempts: from the Clays one Ace 
acquis: talon for? ownership) by" any corporations ot 
stock’ “in ‘at icorporatiion sso lel ‘envarods a nelex port 
trade znLessS? tphietletiiect maybe itor res train 
trade’ .or substantially essen’ competition? withan 
Diesen eds fa tess. 


oe 


These exemptions are qualified by the 
Federal Trade Commission Act's provisions about 
unfair methods of competition which cover such 
methods when used in export trade against a 
competitor engaged ineexport strade even thougn 
thes act saecOnst 1) GUCCI Ce such wine oir Memo cd setae 
done: without, bie: territorial |r Sd4ct 0 iO teh e 
Unvted States) j2=sa7claimyofejurt sdvetiongwhren 
Was regarded in el91S?as controverstar: 


TheaAcreurovrdesstorrsurveil lance ecapyer tne 
Commissionsover thesexempted associations. ea1o 
this 6fidyait requires seach associat long vOmred 1s — 
ter with  Ghe Commisston.) to furnissii tsts ou 
members dnd the documents that, cleatem1 us 
structure (articles of incorporation and by-laws 
for cOTpOTra tions CONLTACiSs Of Sacco ci atro le Lod 
Others )satoOne1vVe Notice.annualiy, of changes sin 
these ~and. fo furnish "such .ant0rma 61 On ais. aire 
COnmmi SS on Mave TegudrCud-S ot OL si. Sh0g70.2 Nien abel Ont. 
DUSI MNES Sas CONGUCt se practi. Ces) ma la gemen 0 <1 lc 
Pelee lon. CoO Omnet 2 S5.0.Cl a Ol S.C On Ot ae Ono 
Parenershins, pAudwitda Widuda lise | ala nee eo 
DRO em che srequd jeden ntoO GMat0 Nerd Cp) tle Same 
5.50 Caliag ie0 Ore get 0s aC CLD tL Oe mel ag teks Ome tis 
SiLbs G:C test Osc I Vel pena WeeS. 0 be StU pein day. 


thes Act vives, thes Commission. authoratyest 0 
INnViesStpreaterassoOcia thonssiatidy a UponnconCcalidamno 
that the law has. been violated, to "make. to 
such association recommendations for the read- 
jJustment, of satsp businesses insonder «tite dite m4, 
thereafter maintain its organization and manage- 
ment and conduct its business in accordance with 
laws) Instead of “empowering the Commission to 
enforce its recommendations, however, the Act 
Provides: that; af ian. association, does mot, comp. Ly, 
with the recommendations, the Commission shall 
refers its; findings. and recommendations. to, the 
Attorney, General. "hor, saich, action sthereon, aseine 
may deem proper." 


Eo. 


Though the statute has not been changed 
Since VIO TSs ives minterpretatiron by. thedCommassiron 
has been substantially altered. Assuming that 
export associations would buy their members’ 
products did resellsthem, /the Commission at 
firs tevoeldfassoctations Gwhich slmmitied. themseimes 


COs DxXine “export priées "for -therr members + or 
etherwise performed limited export ~funeti ons, 
thaeethey did=not*qualify™ for exemption. ®° 
Legislation to change this interpretation was 
Gepercedily Nroposed DUt NOt adopted... oli lords 
however, “the“ComilrPssion; “aetinge bya vote of 
three to two, ‘changed its interpretation subs- 
Cantialiy-ain “a published’ retter-that repired= to 


PNGUILTiessby certain producers or siiver. The 
Commission thought that the exemptions did not 


covermre-export soreftoreilpn -g00dsS Or saberoresoods 
produced abroad by members of an export associa- 
trom. afAs> to "goods eproduced in "the United States , 
woh eldy showe ver; Sthatth ¢ eAcrrdo'e send G=redui re 
an associat ron 700 pexriorm abl whe Siunevurons= ox 
Seislray ytemberst products -to-foreton= buyers, oUt 
that’an association may limit’ itself eto such 
Cetin dtivess ase Sallotting export orders amon wes 
Nembers"* sa mdi fixing Yor tice seat Twitch £t iver end ry 1 
dual members shall sell in export trade." The 
Commiursisinon” Ghought kthataivhe-Ace' 5 “so. vespurpose 
was the lessening of ‘competition between 

domestic exportiersiiin celles for evanmarkers 


Asrittion ef fe Cctismon do teste fpr UCest stn s 


Netiemsai di vihatiy yd hertmene face -tirat Mvirer cawas 
airvsing tprnucer in ithe domestic market wourd 10 t 
De mMarcont roll rng teVement 3 ol ts) pertect y 


apparent that the proper adjustment of distribu- 
ronrctagy Mest nan aarcredser Pr prvee in a 

gin tihedtimarnke tirand! ta “Wdecrea sein spr ree! ten “ome 
Wien Mirshitrsiusiitc rent ytsippila ed. °° “Manu fests 
the arrangement must be devoid of any concerted 
curtailment of production or withdrawal from the 
domestirei market cofim@ny part of tsi normal’ supply. 


hie 


{thisewell cunderstoodsthat ran sincrdeagal or 
inconsequential effect upon domestic prices is 
net ‘unlawful, . liisaemerely rcomsequentlalan sc 

in price should bar American Exporters from 
using this statute, “theistatutemmi ght. become sa 
NHulbvUety. Shherstatutewproyides ghorea el awiuy 
course. of,pr0cedure,,andstiethiseprocedurpesig 
followed, and «the, statute .compirzed«wrths pmencry 
indirect or consequential results cannot be held 
to be. -agalLust.the,law = 


Moreover, the letter specifically authorized 
arrangements by export associations with foreign 
enterprises bout foreignsmarkets: «i! yeseliene 
seems to be no reason why a Webb-Pomerene associa- 
thon wecomposied cot nationals Jor guesud ents 20 f@unc 
UnitedeStates: andgactuadily exporting spyder 
United States, amight not sadopt.antrade saynange- 
ment with non=nationals reaching ithe same manket, 
providines thistmarket swasianot  thesdomes Loma uker 
6f the Unnted «States. and tthe act rom tos ppheslcorcan-— 
ization did not reflect unbawtu bine aipon tdoamest.c 
COUGBelLOns 3" 


The yinterpr eta tuon iby swliroeh tel ee x powe 
exemption ers available. formeass ccna tionsewl th 
bimiied ,expor t “Bumc Gon s afin Chudimig tune nome 
limited sto; simiposiirge tresitira Gk ons mipomebe wor & 
Salés oby membems 476s Sarl Iii terhece. 


HOW e Vers 4rn SoUncigete site CuSsmUlce? Sit. won “Veter 
has: been meplaced by Less permissive _ainterpreta- 
EVOTS OF Ghesexemp thom: olen tine remitted Bao oS 0; 
three developments contributed to the change. 


Finsiti, the Departmen trot usitice undertook 
proceedings against export agreements under the 
shermam Act. Am Garictira ly icase “aioadrst! thie Wikat i 
Export, Associatian resulvedt ant decitsitn by the 
cuprene Court, that the Department romker act 
Without waiting for a reference from the 
Commission and. <SUDSequéently YVarter tras). con 


ee 


the merits, in a judgment against the associa- 
thon: In two other similar proceedings, the 
EtecetzicaleApparatusPExporteAssociationswas 
dissolved by consent decree in 1947,/7 and 
Minnesota Mining and Manufacturing Company was 
subjected to a corrective order in 1950.8 These 
cases under the Sherman Act made clear some of 
MMe gwimiit sof tthe. exemption .t Ini'thetAlKals teasie 
the court held that associations cannot agree 
wast hecho enon ‘cartiel’s: to allocate’ marke ts 
MomeoVvVers “att ound: ithat* the Ss soc ratwvon had tried 
Lopsita banaue? dome st ich prices bytexpor ting thie: part 
onthie*supply* considered sur plus’, -and held thet 
Suche ae policy- "tfands noesanctiTon® in thee Webb? Act 
ana musts bel 'contvemned? under! the Sherman? Ac tz 2 

The decision inthe Minnesota Mining’ case* held 
Biatwecx port) jot cap itvaltais’ not exportetrad es ind 
soucondemned as socvatron™prourams: fowmwyequisat Ton 
Pprelo neon productivestacalitaeses TW recognimzed:, 
loweviev’Gathat.y though*every ‘export? association, 
inewitabips has ca restrictive vettecteapon- donestic 
trade) -rYint> there are only ‘these? ineviatabile 

Comms Weice's vant export. associat Mon ise 10 fat) 
ineawerinl “res trad nt.) 


Seconraueyvercne rederal [rade Gommi1ss7on 
launcneds a+ sers‘e’s’ of Anvestigations.-"-A prelimi — 
Marys Hook at¥5'8- ass orciatonsetresulted an 45 
informal investigations between 1943 and 1951, 
eaeht ot which resulted an’ recommendations as 


Poe ready Us trent < OL practices.? These court cases 
and Commission proceedings, taken together, found 


Veolat ons: of The 14m ts of theslexemnption by=Aw 
ASSOC 1ate.ons2e] (hey, ancludedtanstancess inv whieh 
fimier associat ons’) aworneed waitth? toreipgni cartels 

ands fored.on. Competitor si,” Saco associations 
restrained American) iexportsss tworm ssociations 
darectiVaestrained domestic competitors. ana one 
association restrained: imports anto the, United 
Puat es. 


rap ta 


Third ly’, invant atmosphere jor wrowanghoconcern 
about -internata onal ecartels (ether Gonmigs pon 
publishedireports=thateset forth any considerable 
detail the ties between export associations and 
such: cartels Vim fives producteinelis phosphates, 
copper, “Sulphur, rst cel wre ectrneals equupmemty 
and potash. 


These developments were followed in 1955-56 
by public statements that, superseded much, o fysthe 
silver detter.. A. rebLease: by? the, Commi ssaongan 
195S54s aad. “thats pra Cemfixa ne. arnany omen tstavat bh 
Loredone competi torss cCanno taben-coms rdenedmenvenpimed 
by the Webb-Pomerene Export Trade Law from anti- 
trust consideration: under. thes:ShiermansActaiwand 
that such» agreements; would) moti besconsadened ator be 
im 4bhe course, Of exporty trade within athiesmeaninyg 
ofithat, Acter” The .s.tathemen tes aidathat. one massioci1a— 
tionshad, been.todd) ithat).continuantes.0 fei tsyipe ice — 
fixing arrangement with its chief foreign competi- 
bora wouldyresulty-in nererencge of the+matter to 
the Department of Justice.! In the following 
Year the Commissions fuxct het. ti.0n ten eda svt. seat dite ds 
pretation of the limits of the, law, Dy, oc clleasama 
a digest of an advisory opinion which included 
the <sit.atement -that: Whi deme mDber shige iadeeW eb bp 
PomeTrene. associat dons Dy. dl Se OW dallas. model 
affiliates is permissible, the statutory exemp- 
CLOnmeny oy edsiby, Cheiia $50 Crd b 4 Ones oeslos it) ait 
artificial or intentional enhancement or depres- 
Sslonpof domestic pricesii.s..1n Jan Vea wavest Cacedb 16 
Os Theploreion .operat tonstio.tamenberms fa 1 1smes att 
noted, thats in: stheésica'sien at. a)s's ihe, 448 O77e1:0nep la ts 
owned by association members were sending "a 
subs tantaa ly proportion" Otfetheiraoutptteition the 
United States ands therebyssuppileumcs "aq substante ad 
share" of the domestic consumption. !° 


a ee 


Lie Ginverpretatavonsitthus: released tim 1955 
and. Lvs Osane still in effect Jauihe .Conmiussion has 
made available to associations mimeographed lists 
Of Gactiaietises:2''p rohibited wand “permitted. The 
ipermupced' activities sare idescribed ‘as -those 
WIEECM SON spiast .OCC asiLons:, “iin particular smtuations 
in which they have occurred, have been deemed not 
UblLawtu ll Aby,sthe <Commis sion tor the -courts.. The 
mpeohaibited' activities are those whitch? %on one 
Or More occasions, have been subjects of an 
adverse recommendation by the Commission or an 
aavicesie: O1icdbeniobiy. fa, scour t:.! 9 Slni “both, aliits:t ste the 
iSiaic G5. 8C-1ted ca be ape tian oto athe arexod 1940- 
1,9:530. . 


The lists»:may be ‘regarded as the Commission's 
summatLton of =the eontent and limits of sthe exemp- 
Gute esO Laweas thie senshavembeemedecided int practice 
and scan “biel astiatied awithout rsitiating ‘the ifacts of 
DamweaucuibLaweenvVironmemtaloset tings) Eine aprohibacrons 
ius pedga lso.aprovide sfturther ddetamlh abourvetypes of 
Whol acwion etvhatienawe: bie'éen fencoumtiened s. sounce =the 
bests were derived from particular cases over oa 
Lieve atspeirm Odi, certain soverliaps fandezapparent 
inconsistencies appear anthem that: deprive them 
Onan il ecoherence. 


Thevliusts <are reproduced below, iwith the 
references to particular cases omitted. 


Permitted 


Rie.et ollowlns. “acts tanidup nace wees «<haye been 
considered on one or more occasions and 
deemed lawfully to comply with the objective 
Of fth egNou Mev fz). C ito. penn itieenpanwed (export 
trade: 


iwi ceromubgat on ot acu les -om Specular 1ons 
pxrovutdieny? Gtha ti tal Pb exp omttsa les For members 
are to be made exclusively through the 
association, even tough members of the 


“teat 


aSSOGration accountwerom ia haneesipemcen tare 
Ode tine, laid St rye 


2 + SP ROU So atacon fo, Frail eis, ee asian 
restricting members' right to withdraw 
from thie: association, sands mes tiimetimay itor 
ailimisted period hemr naught saiite xi swith 
drawal to eee Wiethirtine <asis och a ition fen 
expo vit pdc.e. 4 


Sa guAT taSsiociati ony cCeair tox Gpateese anid stems 
of tsalic roti exports of all members whether 
Levrrume tions; iby ‘purchase jor sresare som 
Nempers “product sv:ont 10S Ownmae COUN. .paem 
omerates by taking» and placangs orders Bor 
export is ales mon-ebielva loft ofemenbieis. 


Ae). BAn aisis0 Creat Ominca nywebiy. aes ele ome ain 
COMMPUINGIT Lom IWwilteh Ioanitieds joatbiltoic atie vepce Esty € 
trade. areas 1h (but sombynmnttl » the allnastied 

o babes. and dats (herrito raves Gand pe ss easshoms 
are excluded from the agreement. 


Sie eAN aS SOciataon aca taryss 1. on) iqwoitais-som 
exo Sicha ues) Imemb Gacse 


6% An association can sélecta1ts* own 
disstrii butiows: tor brokers sand ererus 4 4to 
se 1 Js stro: cad di usteromea ik pom) <a stiean ast We} abDmokers 
on dealers. 


Prohibited 


ia -The *folhowang sproh»baewons have been 
puposed goniuthersround, tha wetine jassociation 
had vwolated the Webb-Pomerene, Act: by 
miproper ly, wrest Tain iio ye x pom Sib Gomes tic 
producers: 


A.ij:o chs socirations shave sbeen: prohibited 
from entering into any understanding or 
agreement of any kind with domestic 
producers who are not regularly admitted 


i AP a 


and recognized members of the association 
Wietin eres per test oiprices), ‘terms wf sale, ox 
understandings whereby the non-members were 
in vany, thaniner bo jrefrain from competing with 
Pea SGC iat On 11S, prohibition pad mls, 
includesssagsreements by an. association, to 
Seep sulvel sr oducts, of; non-members... which 
themepye PSUMitesthe cassociatiion, (to, fix non- 
Memoer secexpomts prices’. 


B.) Associations have been prevented from 
entering into any agreement or understanding 
whereEv the exports of domestic non-member 
promucers are to be deducted from the export 
tue aot sbhe.associa ta ony, 


C.) Associations have been prohibited from 
entering into any agreements which tend to 
Cite aise Amnerni cant exports’ by prohibiting 
Members) trom ced:langs tos domestac ‘exporters 
WihoOmmMd cut compete with, the. association. .of 
Pama cCONMI Li? Cod tea lh sales (by imembeqws 

Wi iim ties nat Cdaibtates bien deducted: mr om 
Leis seaport gquotas sn theassoca ations 


Vevtuons associations has been prohibited trom 
Palsclvet enres enting: thaths ti) asieChersode 
sxnomiee representative of ithextini tedsStates 
ims 2. on Viens andus try. 


Ee) Assocaations have: beenr prohibited from 
entering dnto' an agreementy with: the owners 
anavonerators of lanshippanga terminals 20 
Pecerict anag.contines use ofethe terminal sto 
members of the association. 


Fe}, Am. association has been prohibited f5om 
aeguerame cohtrolge¢ortpartactipating In ™any 
Diaiietowacauire veontrol.pottany patent’ or 
process useful in the production of the goods 
Titer kets;s (in thistinstance-it appeared 
thate thes purpose of ‘thevsacquisition® of’ the 
patent was merely to hold the patent as a 


iy sie 


defensive measure to prohibit its use by 
Others. } 


G2) eA as soclaGLon elas eDcCct 6D TOMd nead) ab 0 i 
enteric INtoOvdany avrecencivseprecluarinomOf sil) 
any Way COSELTCtINg sthewlripnt 70 wauilc mea S oO © bar 
tion or its members from using a trademark 

Gr ‘label ween tite Unt cedseota les. 


2... thew toLlowimncup pont but vons aha ve abeel 
entered davainstepLaculLces, We S iat ic Cal Cm ule 
right of domestic producers to compete 
WECiinectne sUnt ted otatves. 


AS jweASsoOClLatLons lave DeeCi pcos ecu s OM 
entering into any agreements whereby they 
controlled tor attempved 10 CONUCLON salves 
the terms .or -conditions.of sale. by Mmenbers 
Withtelichothivs . COUMnit naar. 


Ba) a Anes SOCweatd Olena Sab e elle GO lab ime Cami out 
entering into any agreements with members 
whereby sales by members within the United 
Statessare deducted rom the expone -quodas 
of such companies. 


5.4 - TheatoLlowinespronrba Clonsehayecabeen 
Entered Asetnsts Practices» satdet O UN. ow — 
IV PeSteuet actual Wr poreniial ampoOrts 
intowthe Unt ted stat és. (OTe tse termi or les 
OL POSSeSs lous: 


A.) Associations have been prohibited from 
Paik doe Dla Ces. Aeris cds Olt s Od ao. tier, 
conditions of sale by members or non-members 
in any territory, or possession of the, Unated 
States: 


B.) Associations have been prohibited from 


entering into agreements or understandings 
with any foreign producer, producers, or 


claes 


Cattedsewhereby: the, United St.ateisiciis 
deS i ONaiGed zas.-an.sexclusdve: trade,anea., «or 
imports into. the United: States. are otherwise 
curntad Led. om, res tra.cited ; 


C.) Associations are not permitted, either 
thence ivespor +Lhrough subsidiaries. -ta,.owm, 
OP 6 ta: Geng 0. OW NaS 0 C. keen. comp oraitiomss om 
Other.p 0. duciers40 u,tsa de-ct-he wUndst edaS tates., 
ot tieriel sy-anyepo0s siba Inict yr that the 
markets asuppired byecsiuic hs foredgn joperataons 
Michtewinesthewdibsence <ofsasuch .companiess 

De asaup panue.ds bys OxXxPOUt Sot rom athe, Unated 

ot Bese. 


4. An association has been prevented from 
entering into an understanding or agreement 
whereby foreign producers were guaranteed 
OA Carr Ohitestoesse lll. swat hawni< jon Ven, .aageas a 
Specified minimum tonnage, over and above 

Sa bes initia ti ear camsbysethe wass0 Cacat one. 


Dee An gas SO.craiteom, hase beenyg puohabwted 
Prom .en ver isveqein 6.05 OM SCOTRE Nicene entihkess 
COMtMaCcts fyor-agreements dpyscrimi nabang 
between its members as to the right of 
WLtEhdrMawal sor seston atone. Om 7 6S triketmn ¢ 
the giashtwofeathe mt onmerymembemsto ;compete 
with the association after withdrawal. 


Oo, MeAn association ghasibeen. mioha bated 
EVOMMconducst iat ht so tt a Ce. Oper ato ns 
,Orntiy awarthe-aldomes t Lceitmader ass0 Gia tinon 
and has been required to retain indepen- 
dentrotimcesper sonnel : 


7. eedneass OcasatLoOnwhase heen wrohib ueede trom 
entering into a generale agreement, under- 
St 4nGin & oy OPC ont ract..t0 el'malntang the 
Status squo''.inpithes wordd emanke tain fihiec 
industry and to do nothing which would 
encourage any change in the competitive 
tTradessa tuations ind thes,ndustr yy, 


= Lee 


8. An associationm has been prohibited trom 
obtaining agreements from its members which 
unreasonably restricted the right of 
members to withdraw from the association, 
and were required to replace thesé with 
reasonable withdrawal provisions. 


oO. An ‘as so0cuatuon hase been prev emued sr rom 
taking. sntorwts- memberships any toreiwen 
purchaser O71 tcustomerm O11. van yeep reset tease 
OT atehilavarcertOn ray) SiC eOdveuto 1c OND duhys, 


In 1963+the- Commissiom began’ to exercise 
CLOSET SUrved |) ance Over Cxpol tt dscOc be & solo 
It established, an®the office of 16s soeneral 
couns edy anMexport. trace <dineisiom”! “Linereast- 
er each @ssociation! was expected tomanie 
annually answers to a questionnaire about 
1ts activitres: and! to ave “Che Commission 
copies off (Ghe miniwites 0 feets mMoouiirece 
Though there. have, been subpsequents je par 
proceedings Involving wassocil at ons tiie s.e 
have been concerned) wi thy 7ewsdevelopments 
about which the néanampMot Suh e coxcmp tion 
was not Clear. 


The: questa-on’ Centmal “ro thie recent 
cases has™beeneiwhethem orwnotst Ttemecxemp aon 
applies to-lsales abroadmwhen theses are made 
tothe Amertcan= sovernment vor tortorcacn 
buyers who use funds “Supplied by that 
COVeETLNNe ne. The answer 15) No Twor cases 
have involveds\the problem] Rest ric Cons) py 
a phosphate: export association appimied to 
Korean purchases made with funds trom an 
American government assistance program 
resulvhed- in aliprocecdingm against. chic 
association sunderithe ShermmiantiANcu. GAfter 
the suit was- filed) othe American agency 
that supplied ‘the? tunds ‘changpedtats rues. 
so that export associataons may moc wpe. 700 
contracts financed by it where Americans 
only may bid; and thereupon the association 


oO 'e: 


was dissolved. Nevertheless, the case reached 
the Supreme Court, which held that the export 
exemption was not applicable..°"The burden’ of 


nNon=-conpetatives pricing falls; onot’ onvany 
foreign purchaser, but on the American taxpayer. 
Chee United Statesowas ,/ inw'essences furnishing 
tember laivers 168 Korea. : it stretches nerther=the 
language® nor the” purpose of the Act to déternimne 
ChaitesucheSal esVaTre not exports?” 


A Similar problem was involved when 
producershiof an anthracite: coal used “anvexporet 
assOciatron) too isupply their coal to~the-Unated 
states Army in Germany. Recognizing thatea 
novelwAssue*wastinvolved@int 4a suit” under= the 
Serhan Acts the parties toeghe suit. strpusiced 
CieeiattsMandParreca = tosaccept ?the™ Gouri’ s 
decision. Holding that the arrangement violated 
tnmet Sherman  ACt; the court’ enjoined the assoera- 
PLOnLAToOMPt xine PYrVeess- allocating’ sates ,Sasins 
anconmon SalesPagent and engaving/ in other, . 
2G Vit CSPthatemigchtihavel similar’ results. 


ingspite, of thewexenptronsudescriabedpanevc, 
expertiacuecmentsehavermhad {wan practrees 
surprisingtyesmalleeffectuupen American’ foreden 
trader e( aie tiveebeeinnangs of 49742 theretwere 
S$2emnecdsteredtassociationsS(witheanrtotal tof 
less than 180 members. The number of associa- 
taonseaneastnot beenstargerditheane40usinceni 05ae 
Manvdofaethétassociations, -thoughyregistered; 
have been/sinactive:. The Commission's» 50-year 
Pevieweoteasscocaationhactavitys whachensgehe 
nostdrecent and adsogthendargesteandtmost 
detdalédssourceLoé relevantranformationg says 


that: Ehefnumbermot active vassSoc@eations = ®whrch 
reached. anpeakiofd42iansthesperdod, 1927-1930" 
rancecdybetween SAL ando2s iinwthespertodssron 

1948 to 1965, and in 1962 was 26.18 From 1958 
tasgISS624nexports assisted by /thésregistereéd 
assocaations ranged between 2s5eando275 per Gent 
of total United (States mérchdndise exports < 


= 


Eighty-five perj cent jyorvthesemasspstcdeexpores 
Wene=-COncentrated’ in Ours pLoduceeSreupserianvo2 
seechemicdl ss foods fnon-meta lite tmaneralseand 
machinery. For only eight products: did 
assistance by =the association taccounteioremore 


Chane pers cCehtmOrecoOtal Pexporese in 1962.21 
Thesemweres ~sulphurs 386. loperaccnt. eno tron 


peeture andstedevl Sony tad es OR perecens 
(éstimated + *seeenoter 2! )eycanboneblackwyole. 
per cent; phosphate, 4477 sper *cent fepotashs 
24.0 per »ecnt; “pulp; epaperjandgpaperboard, 
[ARS perp ociim Tace plo coe pe bp Centy gSOyocanl 
Ons 4 per cene. 


Withw;tew, exceptrons, btheretore mulheres porsr 
TpaderAct hascaccomplishedgilutihe’ t 6ogachreve 
LES purpose sg FOrsansindustey: thatweonsas tsaoe 
smalleecnterprises;, thesAct phaseliteleree totic. 
Though sthe tarmshindirvidually carestoomsinal lave 
sell overseas economically or develop new markets 
there effectively ,Atheyeontarly-alwaystcanjsels, 
it (they wrsheethrouchpexport kmenciants gon 
export brokers eorm LOmDUuUue nS iL Ome x) OW nee 
aSSOCiation couldebesarsource,.of cconomy. tor 
them@*onby if Le couldsgoutdosesuchespeeraliisivee 
There wsylitthe ancentive for suchyvanstindustry 
COn Cry we Lovovercomeeists ingxperience Mla eo. Om tone 
by Wsingsansassocration: If it makes the 
abtenpts thereeare ctwo,obvioussd iit ucul Gi cee thar 
tend to-ancreaseswithterowthvinethesnumberstor 
entemprisessinvolved; phinstpethatethe, members 
may be unable to agree about such matters as 
CxXPOremquotasy pricestand terms *otecalesin 
exportemarkets} andtwhetherton notrtheyeshall 
requiresthatealkl exports ube tmaderthrouchsthe 
assoctation; isecondlysethat minoritreseot-the 
members may find membership burdensome because 
it: mnvolvesscomiormity *hotru les <aboutescuch 
Matiremsethat theyveconsadereinapproprmaves to 
their-own interests. “Any lack: of*homogseneity 
in the products @andswasséofidoingebucinesseis 
rkelyttovddderoethesemdtstiscn! press 


22 he. 


Pornesuchsan industry »sthé offsetting 
advantagessof. being free to undertake concerted 
res tUvaiet Sin sexpert trade sare slikeliy tovbe 
ibivcony fetrekiorerven fsovernments 6limi,e competi = 
tion from abroad, small American exporters, even 
acting together, can do little to remove the 
parErereunlesssaidédAbyapressune siromrthesUnited 
ptCatessrovernment 2" Unless ithe findustny¥s eprodiucts 
areriomogeneous ¢ fthetn “individualgappeal gin 
foreign markets that are open to them is more 
Pokelyeto =besrecoonized “and “preserved sby 
comnmercral int érmedvaries that serve export 
markets than by “an sassocration “that tries .ace 
SeuMsCntrcrentilaved products av agreed spruces 
aneeon aplece =telns~= "Un bess Oxpores Of —nomowe™= 
newsmen LCanuproducts “ane WVarge tenougheeo, be 
SMS TOnNitroare -partuvok the @supply “tomexport 
toapee es, =ANer ec al sex por ters ate like hyaoo 
encounter iar these markets Loreen jompetitans 
FHeOteAlt gemourgmn tOmdeprive them 0 feapi laathy 2 uo 
Teauceeslpply aailere uD ynexpODh, quotas 7 EO mt oO 
Sc ep iauec sm uirerc er Ore thor, exXxpOr tomy =O esc chu ce 
competition among themselves would have 
nesticible effects so -long’ as «competition by 
foreigners remained vigorous. 


Consisd cara tienis: tsuch tas these were wmportant 
among the reasons why numerous associations 
composed’ of-<smalimand«medinum-—sized fenterprices 
never, became: active, “om «did *so:vomly babefily wand 
were tthen dissolved. ‘Indeed, in a-survey of. 80 
associations tthat dassiolwed between 1918 sand 
1955,23 foreign price competition was the reason 
nos phaecquent by beavyen ito "explain the tdats sodat— 
Clone “Ob sthe-Gl76 “export=associatrons formed in 
the period 1918-1965, a total of 46 (26:1 per 
Cont) “weme Sever active; *of the active tones, 
(aie were active sor “short pertods not. excec— 
Prncmiinvcs ved ws san ly 5/7 epele.cen tO cal Liat be 
rssoctatrons. «a total “ol 65 were “active for 
More =tihat sry ec sears". 


Ey lye 


Relatively Warpe ventenprisesmhavembecn 
conspicuous among the members of export asso- 
Ciabions “and «the -recipuent s fot fax port seas = 
tance “from such sso erations hes polaw Hires 
table forethe perrodehoss]1oo2 sitive Gpapiod 
covered by the most Tecentiswbs tant ual estudy 
ofiperformance under tthe WAGE pranks eassce rar nan 
members “by -assets ,/indrcating horvetebeeroup 
thespercentageob total ‘associ ativommascastanes 
in "exports Tece1 yed “by TLrrms yin able ano ay. 


Nin © Cie Pier G.e nic mous Cumulative Rieaes Clem tm Ore Cumulative 
ASSet Size Members Total Mem- Pe tea cCre mit Total Assis- Per Cent of 
(Millions) Reporting bers GL Total ede Eocpiomndas oveas: 
More than $100 114 TaD - T9535 - 
$50 - $100 38 Sie Didi, ORES Se, & 
$25 - Y SO SU he 40.7 Ze 92.4 
$10 - Sra 5 56 1270 Det Bay) SiGass 
$5 = $ 10 40 8.6 olla Ih gts: ey Al 
Seely ve $5 HOW Bibs 7 8357.0 IPE ONS) ts! 
Less than $ 1 79 IG 6 O 100.0 Og 100.0 


TOTALS 465 100.0 100.0 


-23- 


Poe Waseca ple sc learly shows, nearly one 
thtrodeOt association. members had assets. of 
$50 million or more. These relatively large 
Pubes Naga nearly JO per. cent. o1eal | 
exports for which associations provided 
assms tance. 


bp ec onl erprmises, like smal ones. 
die Sc veom ec cpendent for /export Opportunities 
Ueoiec port assoc tatrons.” As “siarletiyrms can 
Use rectnierCial MNlLermcdrarres “Tidividual ily. 
large ones can and do make more exports 
Powoculyetrhan throuch dssociat) ons. wally te Gels 
Veteoweeney nave been able to ‘do so more "eds ly 
because of By AN assistance by the Federal 
cOvernnent. 6 Operating Individually, they 
Cemeteries cial wexOnet -piO Ov ams 2t 0. athe T7, 
DUOC Ct suOMeLOre Lom Investment sad rex pans io) 
ir fore om 2Gountries. without tencountering the 
eee rea tL Ors. Cid SGulrb Vex port. -assoc uatmons 
roving: bone tom sources of productron - 
Operating, individualbhy, they also “encounter 
fewer -leoal problems in ithe growing number of 
POT CU ecOuaty 1.26) ot hat Shave claws to; kf O1yb Ld son: 
CONtCUTG Het GSGLNGtiVend @NCements ,.4aNd «LNGUYL 
Pessurishit hat .thel rede rnecencntsumay provoke 
retaliatory combinations by foreign firms.2/ 


Thus +fou4 lange yandasnalh mémberxentenpriuses 
artke. =“thoughsrorsdlitkewent .neasonsS, gassocvavion- 
assistedsexports -havekbeen. substantralbyJless 
thanvuagdeeatretotal expottss4+ -inel962 yaunassis ted 
exportsAwere,eonly"one third of the totalvexports 
by members of export associations of the kinds 
of productsgcoverned: by~those,associations s,and 
onlyeonesfcurth«of.adi exports: by,-those-mnembers 
(ancludingsexports. of-products as to-which 
t{het@cmwas NOssessSoGiagtbonpassis tance). 


The record=by-size groups is reported 
belowsfotsa263 xeporsing, Linpnse 8 The pencentagces 
iuethe last) column pertadning to ail) exports, by 
tioemenhers including exports -of products for 
which there was no export association activity. 
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Assisted Exports 


Pie Genta os Per Gent of Total asa PeruGent of 
Asset Size Number of Total Assisted Exports by Associa- Total Exports by 
(Millions) Members Exports tion Members Association Mem- 


bers 


More than $100 69 80.7 Ud At Zio: 
$50 - $100 16 Om6 Oja2 Sitch 4 7/ 
$25 - $ 50 18 20 Gr 7. Use. 
$10 - 3 25 37 4.9 Sra POSS , 
$5 ~ $ 10 2A PAO, 29 ERS 
Seek - $ 5 55 0.8 1.8 HORA! 


Less Than $ 1 49 0.04 Ort 4.1 


hotales 263 100.0 100.0 Mb 


Large enterprises are likely tomobpmar 
advantage from the exemption that, lets them 
collaborate In export’ Testricttons, —epe ome 
barge and few, they wsually ‘can manage to 
agree: and collectively they may be amportant 
Snouweh an export trade totattect) supsuan lade, 
the foreten markets to which they ‘sends ener: 
exports. “If “they were: free to makevacrcemenmes 
With important foreien producers. cthey=mnrene 
oftenwebecomevsionitircant pants Oba srestonal 
or world cartel? “Since the “F940 "sy Vthe *covern— 
ment has made Lt clear that) the “law sdoesenot 
allow them to do so if thereby the American 
domestic market or the amount of American 
exports would be adversely affected. But the 
law ‘Teaves “them “free tot 'a8) sacreerwi1 th ".ore1 on 
enterprises so far as there. can he *norsueh 
adverse effects: “b) dominate“foréien markets 
where their exports are” large enomeh?to dovsos 
cj) "mitigate competition in foreren markets) so 
far as they can do so and are there permitted 
to do so, by avoiding competition among themsel- 
ves and thereby reducing the number of compet- 
itiye options available in those markets. Where 
such results are achieved, they are likely to 
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benefit not only the large companies but also! the 
smaller members of the associations involved. 

The Commission's 50-year review concluded that: 
UT het mMostiwactd v eviasisorc latidonsthavescheidr a 
dominant position in world markets."29 


In summary, where American exports are 
important in world trade and the American 


TLaUusS GLY alo on Olt sOpOly, the ACt May ftacl in 
Cate tne=cdevelopment an tore’ on markets OF 
Oligopoly and in some cases even of monopoly. 


TiS nas=Deen a signitrcantsaspee FO ta bite 
CevelOpment. Ob TeXDOTC aSSOClatlOns,.= “Lar ve 
companies have been prominent in most ‘ofthe 
ASSOC acl ONG ss OL 42 as5SsOClatlOls 1 Ole Whiten une 
relevant information is available for the years 
1938-1962, only five had as members none of the 
Iidusety sa1ive Leading tirms. gotx OL Une 
assocracrons had, all*firve “of” such fErris. ten 
associations had four of the five; five associat- 
ions had three of the five; ten associations had 
two of the five, and six associations had one 
Otetiemrive. . the 16 associations that Included 
atl Or al) Dut One Of the tive ieading sirms 
PrOvVEGCcue nore than ol -per cent Ol Cle ero tan 
association-assisted exports. 29 in? 1962." of 
PUG BUCO Uda s SOC Tat LON aos sted (exp OL. Si. fi ac 
cent came from industries of the,kind,sthat have 
been called. Iype-] oligopoliess< an, additional 
Poon emheCoOn teat TORI nduSt re SsOle fhe. kinds lua 
have been called Type 11 oligopolies; and only 
tao Der Cento trom industracs. less concentrated.°! 


Most export associations have treated 
Bestroa1ats in export Markets a5, IMpOncana Darts 
DEwstheir tunctlons.. Lltras Gitriciit CoO oelleve 


that they would have done so if they had thought 
such restraint devoid of effect upon competition. 


296 = 


In’ 19625- off the 23 assocvations? forawhich 
information about marketing functions 2s ayailabde, 
19 were engaged in setting prices and allocating 
markéets,u-and only they four: otherseregardeagas 

their primary functions, such fctivit tespas 
providing information; promoting sales, finan 

cing sales, and developing uniform sales 

COMEL ACTS: 


There has been enduring controversy about 
the «policy ofthe. Exports rade. Nct. Hip pd ose as 


tigtedarrerceds widely have been, recurrene.. hie 
50-year review that the Commission published 


in 1967 ended with two recommendations: Fiys t. 
that *exemprionobe, given only to farms. that. cap 
demonstrate need for it; and secondly,.that 

the standard sos sexemption be SO. clrangeds tbat 
the, Commission, ‘could, rejyect\alrerl se ta nono nt 
Cheseround “that 1s fettecteprobab ly wou name 
anticompetitive. 34 


Pi Sh OA sare s Ul tO J eo pe ye Tc emma 
EUVOpenundereasresSearecn COnt@mact. PoImmmrne 
Depamrment -Ofpotate, 1. trred wiathoie ase ccess 
COmChanoe thes TOCUS Of dis Cis S1 OMs0T seoxpOit 
Evadeupoliicy trem unilateral, reconsider ator 
Oisbes DONC Ot theo bxport ol rode, Actano 
MUlticdareral “consideration Of Nationa pen 
Cues. toward export  TeSteECt IONS Dyeep imine > 
‘eroups “= J had found reasons. to bel reve senate 
the governments of Germany and the United 
Kingdom saw problems in their own national 
policies. cowards Such arrangements , vand ‘that 
2 onset, the: TOrmMer  mMLoOntr be -vecenc mye ie 
Internatronalbediscussion oF “the tsub pects 
in my ceporntss lesa vested omehe Department 
Ofaotate, that Si ncewecach ACGilunii yy aeies slickey 
CO Ancursdanage. from, export, cartels: of sot ner 
countries an effort should be made to agree 
with other ‘countries upon reciprocal reduc- 
Lion Of-*Such TesStrictaons, , cOmparaute emi 
Spirat “and Technique. to “the tarriir nediucri ons 
achieved under the reciprocal trade agreements 
acts. The Department published my suggestion, 
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but no action resulted.» 


In 1967, hearings by an antitrust committee 
of the Senate.focussed upon the Export. Trade 
Act. Conflicting recommendations were made by 
different government agencies. A spokesman 
for the Department of Commerce recommended 
that the exemption be enlarged. The Chairman 
of the Federal Trade Commission endorsed the 
proposadspreviously made,in thesi95i,report 
by the Commission's staff, that applicants 
for exemption be required to show that they 
needed it. The Assistant Attorney General 
in charge of the Antitrust Division recommended 
that the Export Trade Act be repealed because 
TC Was seidompused, andythen principally for 
collaberataonebyspowerful»firms:;,had,harmfud 
domestic,effects- upon the industries involved; 
and Sé€fipafbad example for,other,countries. 

A recommendation for repeal was made again in 
FOGO PAN aAgreport py aetaskyfOrcegappeinted 
by the President. 


in 1972), ¢aabiall intended to expandg,trade 
included a section that would have empowered 
the.Secretary of Commerce to authorize (subject 
LO Udasapprovaddby(aymajoritysofsthedkedergi 
TradesCommassion)cexport programsqwithyiterratoc 
Tial ,»pricesmaintenance, ors,othersrestraetions" 
that might include agreements with foreign 
competitors, and would have exempted the 
arrangements from the antitrust laws. In 
heartnas onthe bill, the Secretary of Commerce 
Saidn Yae~MysOwn--belie£,is-thatgthesantatrnust 
laws need.some.reconsideration,in,the,lightsof 
Oureinternatzionalatrade, problems," sandyihat 
he meant that the laws should be. liberalized 
im theimyvapplicationato,exporterse: «In the 
same hearings, the Chairman of the Federal 
Trade.Commission.-testified against;the proposal, 
and made adverse appraisals of the existing 
Attyienet+said,.¥an.anrgenevalgit+heas,not 
suceeeded.ins,achieving.dts Intended. purposera, 
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Based upon its experience in administering the 
Webb Act, the Commission has found no empirical 
evidence that *this country 's™éexport—tradem@wiilt 

be faciliated by the sort of concertcdmactivs ties 
which could be authorized under? 11 ole vil —— 
including price fixing, tSrritoriale Tesierrerrens. 
and resource pooling...In situations where Webb 
associations have reported that they have not 
beenssuccesstuk sin expanding exports, =the reasons 
given have not been that the Webb antitrust 
exemption" is too narrow .tiThevHis tory otethe 
Webb-Pomerene Act also indicates that export 
trade associations may be-convenLent Vvehiretes 

for “American corporations "to reduce -comperrtion 
in “domestic markets and to cooperatemwrthetoreron 
Cartels in-controlling world prrecessand 
Narketsy ++ Our vexperlence® Céends@tOwsiowmenae 
COOPETALIVE ,aACcCtIVIty among typi calwexporet 
association members, whith are’ large’ firms 
Operating in ’domestacally concentratedeinarkenrs, 
is likely towhave adverse ecfrect son compere reron 
ij the woOMes tlc. Market wrau 


Wheneasked wt "he’would “sugvest (that ene 
Act be*repéeated ;*~ however, he-rep Pied, “Nowwcic 
fe-wouldenot.* I think* that *thes*stri kine enn 
about thewWebb ActYrs how Cla telew hel pwicynas 
been. -Any vrei p at all, “aseissavde wee perv cent 
of the forei on commerces*otsthrs* country, 1s 
Webb. assisted, and it “does no damage’ to our 
country.” I would not°want to’ take* away’ that 
assistance.'98 


Though’ the®impilrcatrons*i{Or antitrust porrey 
of the growth’ of ‘multinational ‘corporattons have 
become matters of growing concern in the United 
States; "the relevance’ of this~orowtie ta tne 
policy"or the Export” Irade7Act+has*notrvet 
received offirctal attenmeronewsomrareas= i= have 
been able to discover .“* Thus" far. @thowpne laree 
companies simultaneously enjoy the benefits of 
the Act's exemptions and also make substantial 
exports individually, those who make and apply 
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export trade policy have not explored the impact 
of thesexempt .collective action upon the,indi- 
yidual exporting policies of the large member 
companies, aelhough the growth,of.the muiti- 
nationals probably enlarges and complicates 
anyeprobrensuchatasuch»relationships creates 
Ltyas. NOtVSUrDrisineg.-that,,.so,; long.as,the 
existintaproblemireceivesano attention, the 
emerging large one is also ignored. 
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Footnotes 


Federal Trade Commission, Economic Report, 
Webb-Pomerene Associations: A 50-Year Review, 
StaAPE Report’ to the* Commrs s10n, 2 Ucar oF 
(hereafter called Review) ,-pp.~-s=e-% 


The BULL text Of "the Wet “appedrs ci ve ea, 
Pi Poe Lo. 


PU pb. eo, 


The’ text “of the “'siiver letter” appedr er 
tO lie It ALO EUG. 


United States Alkala Export Association, 
Wiel) Moe Uo ae Gt ee 


Usory. Una ted States Alkali Export Wesoer7- 
iON, 66. F. Supp.” SO uto site eee 


Civ 33-275, "“Soutiern Distr ve of Vvewe lone 
(1945, amended 1947). 


U.S.v. Minnesota Miningand Manufacturing Co. 
02 -F Galop. S47 SCD. MMassee Poo. 


REV LEW, (OT (Crt MO Ge. hire pre 


ROVE CW, Ope) (Ca D5 Ot le: sy ee 


Federal Trade’ Commisstonm, weports on nce 
netoral: Phosphate iGarvels'  Lotay, lve weonpe. 
Industry (1947), The Sulphur industry ane 
International Cartels (9947) Internat tone. 
oteel Cartels’ (lO4S\s Internat ona) a ect Te 
Equipment Cartels (1948), The Pertilizer 
Industry’ (LO50)— The ‘hast Yepore set ror 
the connection between the export association 


12s 


PSs 


14. 


ite 


YG. 


ise 


89. 


for potash and the European potash cartel, 
and noted (page 123) that since the European 
cartel had disappeared during the war there 
was no good reason to recommend adjustment 
Crete vexport "a's soCra tu ons) connection. With 
iy oy 


heveon. FO). 4 Ct a,note "hy pp eros, 


Poad ss. pp L Os HOS 


Invphev-lrehtiot the -prohi'bi tions aimbered 5 
and 8 in the list that ensues, the Commis- 
ero Sv Lew aparently rs Jriat Sproieiubitions 

of withdrawal and of subsequent competition 
with the association are permitted if 
reasonable in duration and non-discriminatory, 
Bete not OT NerWw1ls¢. 


Tas permrsision “apparently is’ bYmitved' byrthe 
ORO Et LOMS SCL Torth under the munbemos sO. 
me eer Oe “Mire “apparent Vin ben & wilsese Olser me 
aoreements-with “forevener's “by "which foreign 
Markets sare "divided, but only “Fh shire y do) not 
toro e. “citiver “directly or ridrrecely. 
reanesne +tire -amoune ‘oP American vexports oO, 
restricting American imports. 


Beer iyo’ Concentrated *Phospate “Export Assocaa- 
tron<e bnekt Yet Vals, CSO SVU CS. SEO PGs ).. 


USS. =u Ss PAnthraecrte Expont~Asse¢iatron, et als, 
1970 Trade’ Cases #735348. Where ‘American aid 
Proprams “are“inVvolved? Bt*rs4pessip¥e that 

the Shernan-Act "reacheS+even further! .In a 
recent private  Ssurtedinewhseh *the *preblem 
eentred upon the relationship of that Act to 
the requirements that American ships be used 
in carrying aided goods and to exemptions 
contained in the shipping legislation, a 

court decided that the Sherman Act applies 


to concerted efforts to drive certain 
American firms out of the business of 


ASG 


1,9, 


ee 


carrying products, Detweemeroreneny ports. 
wwe hold that) plaintiffs: were engaged, in 
the, foreign .commerce, of the United states 
for purposes, not only sot determin ne 
constitutional power,.sbut also Cilwdetern1— 
ning: the applicabidity)0f thepSshermameici | 
As to arguments: that) the, restraint sawene 
execpt under they Sha ppanee Act, Clea Com t 
Fithed that. such) exempt1onse mus Po Desl oe nowiy 
construed ' "We "are" 10 “CC FGUaiis (UO astaic sea cites 
of Subsequent Congresses) tor uns faced 
exemptions jom imp] ied nepeals (of sghegant ue 
trust) slawsiet'),, <(  hne ~Supreme .Goune agekiusieds to 
erated waist got Certiomar i. 4 soe e t(acust re 
Seatarensiinln Gey 6 dle, visi hacish ac aka 
Bas t Limes ol n.Cas, Liet, sa. ie O44 bee 
CDAG: PhCI Ct te KOS) se ucert.. demnediataa os 

Us oe OSCE LOO a: 


RIG ELEM, 50 JO) -) VC te by ni vat Oey Pst wie 


Tbaid.: apie 45,6. ihe. pe 0d) Si Olen af Ona eici 
Ghe-.Commiss's Lonss tudised wale, re ciscitemed 
associations and their members. tsaev howe 
published’ an LI6A.. mrOvesdies .th camcOs tee cient 
Kelivabikemintoxvrivat Oh ~saht anole seth aterncures 
from registered associations had.overstated 
the amount of /assis tance! bin sincladine 

nas susbed exports sbysnecmber compan: 4s.) kor 
the jyears bOGOSL967 , jhOrecxampie. pune perccn— 
tages reported byyethe assoctanions inetbuded 
unassisted exports about sas ,large asvassrsted 
export so tubids appae2s 24 35 560— and sll7—t1 3). 
Even, including members| ;unassisted,exports, 
however, the .total.did mot sexceed, fie wer 
Cent during the vp eniad:. 


Only beta isi,thus sexaegenated aarcwavadsable 
For othen periodsic These appecanmtamindnicat ce. 
however, vthat mesulltsetorel0 58 hooded 1 hy 
represent’ those for "the. entaneshmsitany, of 
the Act. Percentages somewhat higher were 
attained in the TatéV¥1920"s “andeeariy 1930's 
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2 ty: 
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24. 
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Zn 
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saouLnecluding gthe ,exaggerations, aneayerage 
Gegea 2 apenseent »forethe “period FL9IZ0=1934., 
avVeGageshoby/, Super centsfou<l92521929 and 
Ge dqgperacent (for pl955-1939.8eSemewhat) lower 
pexscentagéesa(Z2abapenacent), existed sim ithe 
war period, 1940-1944. (lbuxd sop 225 


lbed , epads3« 


Hohady pp. 4 i tand 5342 }\Censusedatasongmotion 
protube exports yare ‘compiled tonathegbasis 
GOFypuoduction cost, motserevenues Hence the 
percentace fonethem (is ynot ~oomparabheywith 
Phosepw~horatherothen productseivihe, necorded 
percentage swaswestimated : 


Ct tghbads app smo b=G4 


Dude Dp. 2) oe Ne SUTVeCY COVET Edm i caso Galo. 
dissolving 80 associations, between 1918 and 
LO5 55 The reasons: mos ts frequently, given were 
fomicsigns piace ycompetition:§(35 assocwataons) 
and ‘governments restrictions of ‘ttradie isuch as 
as etsy aout a's beand? iicenisie sy i(vle/n acs Cua — 
Close... somenoty tthe othess aeasonsim. as 
Statoany may OLiEmayeono t shave" retkec Gedsar he 
pressune ofe fomerign ccomp ¢tvst Omss saci oe. 
"ceased conforming sto the; Webbs Act’hp@li asso- 
Ciations), ‘members decided to export indi- 
voduatly (GO .associations.) and sinesoureces 
Cepia teds S(T nas orctikast. Ons y 


DALES ey AR 


DbLde8 Vi ee 4. 


Cs 2b #a?,! Sn 64), 


Some toreten ‘laws, that ‘of West Germany for 
example, apply broadly enough to restrictive 
agreements that they probably cover restric- 
tions by American export associations. 
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Indeed, the German law explicitly applies to 
restraints that have effects in Germany. even 
though they result from acts done elsewhere 
(Sécérron os. (2)):. Similarly yosome (fore1on 
laws permit combinations against foreign 
restrictions. The German law authorizes a 
cartel authority to approve a.cetensivec 
agreement by importers when there is no 
conlpetition or only insignitican’ .<ompe: ion 
anong suppliers (Section "/)* fin thesaunited 
Kingdomj the Restrictive (Practices tGcurs 
found the existence of a sulphur buying 

group to'’be justified undér aiprovisten, of 
Che Britishibawcas aocmeans 10 *counte rac. 

the activities -of tthe rAmerrcanssutpias 

GxXporte association.) -"Cinm= re Natrona 
sulphuric,Acid AssoeratrvonGAgreentient, 34) Kar. 
169 -LLS6S\ ).3 


Such? problems: thavesbecome mote! medtey “as 
the. number’ of relevant) foren ei {1 awse dais 
increased. - By 1969) Such Slaws) existed: in 
24 foreign countries.) oS eer Corwin) pred wards 
“Ehe World of Anti trust,,7% Go lumbatal slournual 
of World: (Business, July+Ausust LoG69Ly For 
nore detavl, see Gorwim Dio. Bbdwards, ontxrol 
of “Cartels: and Monopolies). am Puternaita onal 
Gomparys om. Dobbs theruy, @ INDO) Oceana 
PuDpiee cart TON S?,% SU9.G9/9,, span! OSS = 3.6.98, 


Révlew, Op. .Cittan Fmotensles po Gaia: 
Ppa poe 
Ls es ye 


Ibid; p. 46. The classification on Gikicopolies 
was applied by Carl Kaysen and Donald F. Turner 
iM Anta trust SPo lacy, Gambir idee. aH aga 

Univer Sat yivh mess jo OSG pny oie  aleees ele COIs ees 
of industries. in which the largest erent 

firms provide 50 per cent or more of domestic 
Shipments and the largest 20 provide 75 

per cent or more. Type 1): consists or 
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yore 


50 
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industries in which the largest eight provide 
more -than-33 per-cent but less than 50 per 
cent, and*the largest 20 provide less than 
POMC. Cen c, 


Rew Meas clips Our t,t: aoa ore 


Appraisals prior to 1967 have been summari- 
Boreal UDA Dis Oo = LA. 


Ibid, p. 70. The second recommendation was 
Saeed Bess OXDLICI tiv. it) Says, “Wine would 
ppopeer jaistitied that probable domestic 

Sir eris, On competition be more specrireal Ly 
considered as a matter determining the 
Boceprapi lity Of any Yreoistration request... 


My reasons for making the suggestion were 
SUMiarezed: 1nd letter that I wrote Severas 
Meats tatCen. which appears at pp. '867-so9 
peeoxnort, Expansion, Act of “VO7 2. iearangs 
before the Subcommittee on Foreign Commerce 
andiiounism of sthe,. Senate, Committee ion 
Gommence , 192d. -Consréess,, “2dr Session stl O72). 
The isuccestion-sappears in Coxywin ).. wedwarnds,, 
Gacpe bua bon an Westenn burope geo. Licy 
Research Study.,. Bureau, of :Lntellicence and 
Research, Department. of state, June bo64.. 
Dp. po 2794.. 


See International Aspects of Antitrust, 


Hearings before the Subcommittee on Anti- 
Crust cand Monopoly ct the Senate Committee 

Om tic Judi cwany, GOth Congress. lst Segs on 
CLOG WI. 6 ne <necommendations tnom (the epart- 
ment of Commerce appear at pages 179-180; 
Boat Tao eC lat rimdn Ot tie wb edang | Trade 
Conmissvon at page 140; “that stromet he 
Aceistamt Attorney, General at page 125, 


Wii te «Hause.Task porce Report .0n Producti -— 
MEcy ends Compettciun, pl twewotigler Renort }), 
115 Congressional Record 647 (daily edition, 
June 16,. 1969). 


Son 
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Export, Expansion ANG (Ot. ovals, O Dae iCHite ms 
note. 35. The bill, S754) appearsmon pps 
5-4/7; the statement by the ecretany.ot 
Commerce) On) p.,. Goan thers ta vementeaqucacd 
fromethe testimony by) thew Charman voteche 
Pedéeral Trad é (GOmmisssi0 N7O1l sp pce oS 
winds 2420, 


ogee 
IV F= F oSY STEMATIG DELIVERED «PRIGING 


Delivered price formulas have been subject 
VORA eG eve aigamt reruSst . hawsingtwo, vespeotsie tirst , 
dsgMeanS hin snest rictive sagreementis,, «and secondly, 
a5 -formubas sthatimay includé..diuscriminatirons in 
price. Cases involving them sometimes have concer- 
hed (the sturst zaspecit sonly, someitiimes, botmgaspects , 
andesonetimesietive tsiecond aspectioon ly: 


What follows will focus upon the relevance 
of such pricing formulas to restrictive agree- 
mnentsiigel wer discriminatory Jaspects ewitkl dbe 
includedmiun sub é edisicusissron sof price ediiscrimineation. 


Ditere ,amogsievieral i types: of adie ky ecimedi fprice 
systems which, for clarity, must be discussed 
Sepanate ly fe Sinrtel 959 Pak idesc ribbed ethemegas 
f 01 Lows): 


PaeGiecrsGeruil «ltl FOnm del L.vered BOoUCin g means 


GChaGeiand sthe same delivered -pri ce .a6 cai 
Gestinatwons ;,the term ;zone jpraycin g guncludes 
all Ghose -sys tems -the -cifeat.ok gwhich 61s to 
estab hush stwo.«or mone -tier ristor bal .zones 
between jwhaeh delivered .prices, jane -diutterent 
andawithin any .one .of, wii qhadeliywernedenprilces 
at all destinations are jaden tiealwaa psinele 
Baste epoint System 1s One an when del Tye. 
Red. prices sare.computed.as though goods 
OGrCinateduat 2.single~noint of worroin. 
andecensi st s0f the~.pulce atethat bpodit op kus 
Prego teerom sthatepOumtse~lo the ydestenataoag : 
anu ke basing .pOlnL syst Cl als One gin 
which :delivered prices .are computed ,as 
though goods originated at two or more 
ROnt om Ot SOP LCLO, abut eWl Clb ec One sod mt a0. 
Booduct von .~nOt Lredted sas basing pomp te: 
andeapireightscequalizationsisalike 4 
HuULtip be «basing Polat. system eexcept taat 

atie points of produegionyaresabasinug snoints. 
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In multiple basing point and freight-equa- 
lization systems, the basing point used in 
computing a. delivered price at. a. given 
destination. 15 the one. whichercosultsea 

the lowest delivered price; fandsaviaselliers 
quote that. pricé even, ii; fin sdei mg ose ten ey 
fai boto .coverealk sof thei laectud bidehaver sy 


expenses (Such failure ismdeéseri bed tas 
absorbing sfverght.\? bw basing-perny sysvens, 


Single and multiple, shipments from points 
of production ithat are moet ttretted tascbasiiie 
points may result, particularin at near, 
destinations; in ‘expenditures itor frerght 
that sare oles's thaw the vconpu ted sine. git 
charges «from ethe iapphicabbe tbhasiume point: 
The excess) (of the stransporta Giron achapge 
collected from the buyer over=the transpo 
tathon vexpense actual Iyipnreurmed Bs sdescri- 
bed: -as phantomsfretght J o(The tenm phantom 
freight iis bhalisa applied Gta tencess yohamaes 
due to use of a more expensive methodwor 
transportation in computing freien’ eran 
im/shippin? *Che-coods shin Maas ih ap oe. 
Systens , ‘computed frerent costsVane "eredter 
Chan actual freient ‘expend rriuveseae =sone 
destinations, ess "at “others; -thae rss 
there is both “phantom frenvent Vand Seréereht 
absorption. In a freight-equalizatron 
system, ‘there ‘is’ frerent \apsorptran. but 

no phantom ‘freight. 


Proceedings about use of delivered price 
formulas in price agreements have been 
Simplified by the fact ‘that price agreements 
are unlawful “per~se “under” either *Sect#on “1 
of *the Sherman cAct- cri Seceéiones.ot ate 
Federal “Trade Commission Act? *"“A*déelVivered 
price ‘system “is cFearly‘unwhawfu 1s Teens 
sO used that "price *fixing (resulcus: “andesntlvo 
of such a system can centre upon the question 
Whether or not this iistso' PSS en ean lyse 
differ in complexity for different kinds of 
détivered ‘pricé systems 
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Unitorm Delivered ,Pricing 


some products that are sold throughout the 
Unitedsstates, are,isold »by .cach \maker. .at, a,.price 
Ihave saunEtorm £07 rabLludelivery maints . +ebbas 
15 (Gnue., Lomvexample, of .varioms .perrodicak 
Pypeicatwons... But,.the national uniformity, of 
each smakerts: delivered prices 1s. .not, indication 
that there is price agreement among makers of 
GiVak«pubbicattons......indeed,, :dif feremt..nati onal 
prices 107 such publicationis, may, .exps.e Ss, dtd Ge 
Hie cewurorace policies by tie rival makers. 
Pheswapsence OF territorial differences, cin, ine 
delivered prices may mean only that the location 
or de hiverny. sha s .suGh ;sma.ll. effects, upon, cost of 
CLANSP@Autagionssas, has sbeen the .caseé for period. 
cals delivered by mail, that the convenience to 
each seller of quoting only a single delivered 
DEBeomoUnwe Lass ~Lihe. COsts..08 dOing S50 . Louch 2 
Seep talc, ~hOt oan Le... may oS Lip, lat toy cL Wc ia ta te 
Siieeandss cliimo wand .tac1ita the te temuvon Ol athe 
SUDSCEID G1 Ons .Of .thosé buyers who move, ita cen 
Loca tut Les. 


Pie waLast.On Wikether.OL snot ohio mia. 1o1 ae 
deli Wwelad D11G65, 0,0, TiVal.«Se¢l ler.s: ac Ors Lita aa 
Di Loe pagreonent ris, like tie .wes tion jwhethner com 
DO tea, S&S owbo Sell only in. 4, wane Le. local Ly 
hav,e,.agreed ,upon ._prices;,.in, both of .these ,situa- 
CI0n Set calere -Lerrvitonial scope of whe price 
HUGtAtLOn wont ributes..litthe vor nothpne oto. .the 
answer. .ulLha key. pyussues arneswhether. on mot sihe 
Geil Vered pies, wot the. ditt enent sellers owl 
supposedly.compete .ane ,.enduning ly, and reliably 
identa.cal or .cnduringly .and.vrelrably, show stabtite 
and scontinudn g, ine lationships > and: 1 5550 » swhart 
igisethe explanation for,these results... 


Thus, where there is uniform delivered 
PUeLCiuaestbat tact contributes si nutle ox 
nothing to the existence of a price agreement 
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nor to proof that such an agreement exists. Few 
legal proceedings are focussed upon such agreements. 
During the 20 years when the significance of price 
fixing by delivered price formulas was berinp mose 
actively explored} "Six “Instances Of sul BLorm 
delivered pricing (among 46 against delivered price 
agreements of all “Kinds resuiced Wire Oracr aby 

the Federal Trade Commission.* In these cases 
evidence of agreement did not rest significantly 
upon the ‘debkivered prvemre formu baw ieee wise cheat 
agencies developed no clear theory of connection 

of “thie formula to. price -frxime. Vad "NO "eon mr cmon sy 
arose "2bpoutrany, such theory. 


Zone Pree 2 


When delivered prices, instead of being 
naerondhly Untrorm, are sec Sate dit hewmen o =cvmcrES 
in “EWO VOT AVOT Se "ZOn es pTGemaore Cire reo at silarely, 
are “More Casi ly perceived “and *isuda Livy are vuie i 
able. to Vegal attack focussed Upon crmc sacimsre med 
Precise sy Stemsu  HOr 2ONG jot tces (Ome mance 
prices, Sellers MUSt Matntaine Yl es pte Osetra Isr 
dvufterent locations, priciane =Zones seine silane 
identical boundaries. “Within «ach zone sce hrers 
tenore diiterecnces in. the location of bUyei crac ven 
though iin “sel Ping “they “nay “incur simp steam tare 
difrerences in “transportation expense. = Vt ecire 
boundaries of Zones }rhowever; *small “ditrerences 
im tire “location «or buyers. *Urivira lh vac oa nine a 
ences “In “transportation ‘cost; *becomemthe -veasens 
for “appreciable differences *in delrverea pruces. 
the amount of these differences being the same 
for “all “sellers who''offer to “sell “at these 
locations, whether or not they themselves are 
located near “to ‘or far “from “the “boundar nes. = “For 
sellers dittferently located ‘to -concur in such 
pricing Is Not “easy. “Therefore, “the nesot pation 
by which the zones were agreed upon is Pree rye. G 
have left a trail that can be discovered by 


investigation. At the zone boundaries, moreover, 
buyers who pay higher prices than nearby buyers 


ies 


avec Slike ly vo ecomplaimn and hthus thn ne Pihiemsior tan. 
PRevaliey JObethe Zonal \system ito the eat tention 
ofethe: artatrusituauthoritdesh eWhen aesystems of 
JONG OprTcess iseiscrutinized closedy., ethesstermistos 
yra Lebound anne st.of ithey zones javemlikedlystoube 
abv Housilwiartiticialy ine thes Sens.emt hat athe 
Verret Ore aimp races did fenen ces parepg cihea wiv 
ImappLopra ate. tomcompet i taon qfome s adiesmbymat 
Keast sone ormthe sellers whos adheregitios:these 
dit feriencesen il hus ozonal-delivereddpracesmare 
pecwiinan by Guile nab Lew t ofr ant trust at hacks 


ImavGhe Pperdo0 dy 193.6219 5555 then Federdl dAmraide 
Gonmius srontias sued, 26 order's dammpraces fiadingemoases 
Chat snyothvieds zones praciins.,? olne2 3ote these. 

Zone idedwieredmprivcesware notacomplicatedybywother 
bormuelasew inetwondybasings point “pricing wasya iso 
two lojeds) sandy anon e'j,. also freieht-equalaiz ations 
Nane Vor Gihe weer smonsy were iappeahedam Decisions 
bynumetapp ciate, courtsrattirmedstheaConmissuonys 
Ond ene amet Ourecaisie Sor aifarmedsniit swith! modi nea} 
Hnoms trinvyitour fmore 5. tandeset ont Jasidie+ra na ones 

Oni ywlomesgot the cases reached the Supreme Court, 
and, imei hasuth esondlywyassme sdecidedsby tines coqrt 
waiss whether orsnot the, Commission had power in 

ac ONs a timcieve cas Ce [OF Sire} orders? abowt? thie 
cOndictmormerhe compan less actine” indivaduad lye 


Mitise case Gwe lealiusitratesetheéesnature cod 
the legal proceedings involved. National Lead 
and others were using a system of zones that 
deiteneda byproduct, classes, and. iquan tates, 

The amost .ehbeborate ofthese zones divided. the 
Coumity nto s.evetezonese formasgaventehasss0£ 
Duedugtees withpapdiffierences sofebloperssl004 pounds 
betweens the, highest,.and,., lowest. zone pri cesics, Ror 
ausccond sclass, of products, Ghesrcountryawas 
dividecedanto .two..zones : fora card oad, shapments and 
£OUTEZOnEeS fOr sialler shi pments.5 waste at range 
of 75 cents between the highest and lowest zone 
Prvces tor the smaller shipments. |. For a thiyd 
Class OTe products,;, (WO, ZODeSeweres uSed.t Olea LL 
Sotess ween a price dittenence Of 725 centre 


se. 


between zones. 


The Federal Trade Commission order forbade 
the companies to agree to maintain zone prices 
or use any Other system that: resulted am deni - 
cal price quotations. 71t also forvadert ive 
companies individually to sell at zone prices 
for the purposeror with the efpect ot sysecema 
tically matching delivered praces, Sits pm. 
of ‘the order’ was. explained’ in! the Opinions 
necessary to effectiveness in eliminating 
conspiracy, since without it “the momentum of 
the system, so firmly’ and maturely established, 
hi gite ia sci ror, sone time." On appeal, the 
circuit court! affirmed thes Commission sworde: 
except-as- to the part? of 1t? that? forbadeivone 
pricine! by* andavidual Sedlereee eth tee pare was 
set asidé-as dnappropriate to 4.‘conspiracy “cases 
Review’ by the! Supreme: Court) covered: oly ie 
propriety of the order against individual conduct 
in matching’ dela vere prices. i iihe: stp cmew . On © 
Sustained itie OrweLs 


Thev-assué decaded! by SitesSup rence ous 
of major importance. The Commission's power under 
the Federal Trade: Commission ACtY i s?tor order 
Violators: of law: tio. "CéaseW andi desist Oar ore tired 
violations. In 4 conspiracy case, this obviously 
justifies an’ order to cease arreeinee Site tcrn ot 
Obvious, however, that in such a case the Commis- 
Sion can order individual parties to the agreement 
to refrain from doing things that, 17" done inmdi1v1e- 
ually without conspiracy, would not be viola- 
tions of law.*~ It’ is'stild less obvious “that the 
power to’ order’ that’ particular’ conducyu to cease 
can be’ stretched torunclude® power to direct that 
particular ‘acts be? done. ‘“Thi's’was the cing ‘oF 
problem that was decided by the Supreme Court in 
the National Lead case. 


It, aiter a delivered pritine tore as 
well established, the parties to” 1t-are: told 


“wet 


nercky “oO Gensco aprecang that’ they will use it. 
there is¥possibility that each of them misnt 
decide andsvyidually not to change” a’ pricing 
metnoa= thd. nad Served well” "Thus the various 
prices of the various companies might continue 
CO _Meshiewartne Once another as before, with contin-— 
UeNCepote cic TOormer’identities* in’ the’ delivered 
Pracesy, this would’ be’ the” so-called” "nomentum 
SLTeCeUs Precautions against it’ would’ be orders 
EOMeEPRe Or avi’ OEthe Parttes” to the conspiracy 
POSChanegcernecir prices Gr’ prirveine methods 
sufficiently that continuance of price relation- 
ShApSesamitar, to those ofthe old* conspiracy 
would necessitate a new agreement. It is immate- 
taal iwiecher such’an order takes’ the’ form "of ‘a 
requirement that specified changes be made or, 
ioe ubmenor Nat ronal bedd Case.™of a2 pronrbition 
that former practices and purposes be continued 
Oytindaviduar action. ~EVther kind oforder’ can 
Sonv. Oh. Cumrective purpose, “and Ittre mge= 
native sereguired to’ convert an order? from’ one 
nendatory in form to one” prohibitory? in’ form,” or 
Vaice #yvens a: 


Basvagehomteepyst ems 


oer OL raoclivered pricing tnhateLs must 
fiexioere, wleast visibly 'restrretive, most Complex. 
Mies rTCcule tO attack legally "1s" Che 
tacsctieapomnt system.» Such ‘systems Nave been the 
Stuer mranmcipal target of proceedings against 
Dice Bette byeuse Or delivered ™=price formuiass 
Riougimsornulas with Single basing point’s® and 
fromm wesw severat Such’ points ditrer im 
MivorcaumuerespectsS, these differences are inpor- 
Loamt ceria os tO. problems that arise under tire 


law Crp ycendiscriminatron, In cases “Cnat. Tocus 
upon price agreement, the differences between the 
tiotiyros ot Tormula “consist? primaraiy, 1 the 
magnitude of certain anomalous price relationships 
that, except as to magnitude, are common to both 
types. Hence both types will be discussed here 


Sib 


COPE tue rs 


In a basing-point system, a producer estab- 
lishes a price at some location, almost always 
the location of fis plant... gud 5 ch ooia tec c Paee le 
ed. prices that. consist o7 [Ne pri cewd tat tes jut 
plus transportation charges, to, the destanation 
Of each Shipment. The preces Of fit) (uesuncOciic on, 
are. Drices, | O40. Dilan t.30 baci On al Clc so mimned, 
producers decides individually whether or not 
fo establish acsim lar praee. ab {bis Ow lee eddns 
TPE none does,so0,. Che result Sea Sine vempacino— 
POINT Systems gt One OTremMoOre (OT Vtlieme Ome. 

a plano price.g but some. Of Them, COM nO. Gomis 
the result is a multiple. bDasino-pount, sys Cem: 
In both types of system, some points of produc- 
tion do, not have: pndividual ly esta Dileiie hie dagpenaiuL 
Prices... hes Peculiar, Teature Ole DOE Ne top seem 
COUSLStS, 1m. Che relationships. Od wt niece mad Ce mo 
Sales from plants not, located at. Dasing posants 
to, thosesoL, plants. that are. Who ca ceded tars uicd 
poLnts. 


In a Single basing -point. system, eciecm D0 dle 
Cer at (he basi me-pOent iS ets cic, 0 tice murie tic 
and. thens quotes, delivered Nrmnees Were dm.:2omma.c 
SLs ew lene. PAC he pr OCC 6 MPO. elO.c dt Oc rca Le 
basing point adoptsethese, delivered spices. mms 
the, industry describes the system, the snon-basing— 
POINt producers meet. delivered. price .compc micron 
by selling at the. same delivered prices. sihe 
basing-point producer is the price leader; only 
he institutes any price change, upward or down- 
ward. The changes may be due either to a change 
ingthe basings-pointsproducer's “ol anc a cese whch 
automatically results in. corollary schancesmins iris 
delivered prices » Oro tO change Ametranspomnarnot 
costs trom, the base to Some Or all destinations. 
which the basing-point producer then incorporates 
invnis* delivered: pricess 9 in a there cases mecaen 
such change promptly results in identical changes 
in the delivered prices of ald the» other produe ors. 
The result. as as though all producernsiwenre 


eon 


located ‘at. the basing point, adopted plant 
pHraces identical to rthose so ficthe: basing-point 
prodiicer wand then added transportation icosts 
LROMPUepbies ec. ot.0' sea. chi dies titiati on, 


In a multiple basing-point system, there 
ane CWO. Ore more, Dasing? points. <lach with: a 
basing-point producer who has a base price from 
WhaGh. (Westination prices. are computed by adding 
Chars portato -Cosit's:.. - Atedidsitinatrons near 
baseyaeo ve mice tat. that) base: plus: twansportation 
COS US siarom biptt Gre'stul ts: Gin ‘delivered pricesi lower 
thane tio'sies that would result. from. computations 
C O7isnes;Cim of oc Spilant. prices “ati any other base 
plus transportation costs to the destination 
f rom selta tA Go: Chien? pb aise.) & bie “dela veered spavice, that 
iSieuecoeniz ed a's tappropriiate for “any? destanation 
is the lowest of the different delivered prices 
that such computations could make applicable 
there: mand aki idestanations that are thus <~ttr.- 
Dujtea Dikel Go, “the, plant) price! at. one base are 
Tecorimleged® as yparti fof sane area. of that base. 
Tiitsyye achiplantigat <a sbasing spoint) acquires min 
aeoapewaee na Te awheechiei.ts op lant spraice "det erianes 
delivered prices. If one basing-point producer 
Seipliseeat eaedes tin ataon: that “kiles) warthiine tthe 
a tee Bote cao. hem (hasan o°ip'0.10-t 6 th.e'ed 08 S:8S0 (ear t 
atieayedel iiviered) price ‘computed from his. own base, 
but at the one computed from the other base and 
thusesathertone fliowest sfor that destination: 
Thereby each basing-point producer is the recog- 
Nuzewmmice leader an its: ’own basing-point 
area, and rice leadership is) ain ‘ettect’, atlo- 
Gated terrzitorially among iproducers located at 


basin g ipoimts- 


Any one of these producers, however, can 
byshastown decision /enlargesor aveduce the eared 
Oats Ghee roormraleilcadership writ he aiaises 
hisaplanuk price whe @increases his delivered 
prices sand rthuss ‘at? the boundaries ‘of his 
basime-opoint™ area, loses control of certain 
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destination prices that now are lower if computed 
from another base’ at: which plant. prices; ‘have arot 
been increased.-= Converse yeaa: pieamt tom ceascat 
one base are reduced, deluvered pr rces compuiced 
from that base become lower than before, and thus 
lower at some destinations at the boundary of 

the basing-point area <than dest imat womipriuces 
conpusied from aedatierenvt bas & stat ho rmenian- wet 
the delivered praces -there = hws sb eciiamaes ‘pial 
their relative plant prices, basing-point produ- 
cers can enlarge or reduce their basing-point 
areas. jim -effiect),. ihe ibia’s ine poate sp Hod wees 
compete in prices, but only at the boumdarres® of 
basing-point-aredasian Pye: ppraices tea cier Sint py hors ec aca: 
of them- as: ton most vot) hiss sbusune ss memamsyeumid ics 
turbed.. —Whemever  thict <d'c sit-in. Cicometp parce Mr eernC t 
constitutes tthe -bowest -<vedinvereries) misc Gis torte: 
basiane-point producers, whorsiel ivenre gaceept Suive 
beadersiiip.. 


The .prices: of producers) whdpiame aot ele Cabor 
at basing points; fit sigvto-stchita sSmsvem without 
Giff rcul tyes | ins G44 niga cay fd cist wait eeo 14, 
including has: own pliant’, /suich say jp wodmee m jacomts 
the delivered price that! the, Disa o=popimt pao 
cer has established there.  Waithidn ithe anea tf 
the basing point in which the non-=basing-point 
producer is, located, that producempt olalktoiws: fete 
léead,;of “thes plant, atrsthe basing point 46 Warch in 
any “other basins porn’ area. date Golows, kee: pee ad 
of the basing-point producer who sets the price 
there... He as consistently. 2 Conelowcm sano. bab 
different destinations: the dieademsr dactimer. 


So long as the basing-point formula is 
followed, delivered prices) at al! destinations 
are identical, for-abkl producers: bot ai ne isa nese 
basing-point systems and in multiple basing-point 
Systems... Bach producer: skmows sen ateuvenas: woe 
continue to be’ so. ; None. need anticipate; price 
reduction by another except in the ways that the 
formula recognizes ;' « a) reductions) in: delaaered 


"Sy oe 


Pieces ik t Lerkect Treduct vons tof plane prices 
Dye wipe eh at aA basine-point: ~~ bytiredic trons 
ATH eeleuy ered: pr ees) that’ ref lect Péedut taonse ot 
transportation costs: from the base”to theedesti= 
Datiome® siniough Very none base producemas? free 
LOMeSst ap ioneanadditiohnal basins points (this 
happens rareigsciand” if! at? doésir the perturbations 
incident to readjustment soon become merely 
SOMeNN at mone; Complexe applications’ of alfamniliar 
multiple basing-point formula to a system with 
parma toned ibase. iT hekformul asresults?an 
pireicescs SOL ric vabpleyithatithey* seldom fait vo™ be 
quoted even when large’attractive orders are 
Opmeredritoy thé producers” under sail ed* bidding 
hecarraemennus. asin the" language of the Federal 
iradce, Commissaons< thes prices are consistent ly 
mat caveds "' 


ies DOME: OMT analysis? Dertal nse Loe rua 
developed: basinge=-point’ systems’, of the: kind’that 


haveagpeen condemned? as price fixing .-* Some 
delavered price Systems of the Dasing-pointstype 
SLOp Ssmorteot thas. ful l*“development. + in? one 


Metences, tore cxanple 4 though theres were’ non- 
Dasespianes, thatrconsistently quoted destination 
Uieeese Conpucedyas, though*+these plantsewere 
located at thes bases#those® plants’ did: not@consis= 
tenia yeror  owethe Lead ofethet producer ate the 
Dasegs Dut repeatedly inatiated: their own changes 
taf base prices.eC After AnvesStigating this situe= 
tiOn.- tHe? Federal” Trade? Commission did+not’ fide 

a complaint. 


Apolacation of the Law to basing=point 
Systenswnasyinvolvéedeaed rita cult yetor? several 
reasons. “"Some= or! the” most’ ‘conspicuous? anstances 
of such formulas had existed for several decades, 
so. that; if they had» been established by nego- 
tata ion thatvexpressed anticompetitive purposes, 
thaces factPwas neither recent norichears and 
whether or not the original purpose still 
guided current activity was also uncertain.» In 
two early cases that involved charges of 
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price fixing by industries that.used basing-point 
systems, the proceedings had focussed upon other 
aspects of conduct, and the government had lost 
the cases. Thoughwzone pricine bad Decimenuccescs= 
fully “atta cKdd), 1nyvanother case and {us ero a 
basing=point system: install pancther a sngnes tier 
of these. cases dad! thesdedi veredspricimaes yamem 
been cent rakcas), thes prace-fasain pomeciiods Thus 
the légalrpstatus of priteime. formulas was unc eran . 


Moreover, basing-point systems had developed 
sometimes in ways - that did noteappearetoqme 
Cons piratorial | Sin thes tec loadin fave 
example, early producers: were-~ locatedyam ornear 
Pattsburgh, ¢so- that jsalie byvthem at tPhagbespusen 
prices: plusy’frereht:, from Pa tts buss hy tome we 
destination of “the shipment ‘supported momiimee 
énce that the pricing formula was (tlie result 
of seonspiracy .i, When, prices wer es duo eden on. 
Pittsbumeghs 2heSes pracess weren lowest, am 
Pittsburgh “and higher telsewhere: Dyetheranoms 
of the freight from Pittsburgh, owh wchwno re steer 
was SUDStantialsws Producersior: steel winzdpmcen— 
tives )tovestablash theix. mew capacitive places 
far from Pittsburgh that consumed substantial 
aMnounts, on, steele rsa nce by. dO ia oS Ole ame ound 
addy tostheir plant. prices, roughly sthesanounts 
that companies tocated.ain, Pittsburgh swoukds need 
to- expend in -freight.ichargés to;reach. these 
distants places. © Incréasing portis'on snof: fo tad 
producing capacity were locaittedmnear places, like 
Chicago. “Sale at Pittsburgh priceseplussimenene 
from Pittsburgh became decreasingly appropriate 
to the current, facts..as,to0 loecata on. of. set.uer s 
What. hadsonrpanated, as. Savers (ws bempilantes ad 
evolved into use of a basing-point system with 
a Veet ples base. at, Pitt shuns hy 


But? in “such: cases, | and Miotaplyia neti easce OF 
StT6él, Such, Fesultsoweres nat cleardy ~attribputabile 
to agreement upon a pricing formula. The largest 
producer Wasilikely: to berthelfizrst) tosestabiacn 
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importante plants far tram the basing point, as 
Waseem oo tates steel at, Gary, Indiana, near 
Uno Cao Ow volabler companies that sold at the 
same prices were following the price leader and 
PeLiuiMe-priuces asanhitoh as they could, bait adi 
LOMO ney Were NOt Necessarily conspiring 
With United States Steel. Under such, circums-— 
Laut Go wel tat ne sSVyStem= was subject to Legad. ct iidses 
Bene = tu SCOULC De Interpreted, 25.10 JCtua iy 
Wisc ine Ssoeel Industry, as unconscionable 
conduct by a powerful company, and a proceeding 
against that company could be thought both 
appropriate sand adequate to provide a temedyv. 
Accordingly. When the Pittsburgh-plus system 
was attacked by the Federal Trade Commission, 
attention was focussed upon the distortion of 
Disiibes Ss: OPOOTLUNUt yVethate resulted trom the 
System's phantom freight... The proceeding was 
Pocuseciwupon United tates, Steel only ea amcset Wc 
Order awas concerned only with that company "Ss 
COUGILC G.. 


Between the steel decision in 1924 and 1943, 
when the Federal Trade Commission issued an order 
against the multiple basing-point system in the 
Cement. Indust Ly ~ the sonceptton. Of thelopemataon 
of basing-point systems with which this.part. of 
thisspaper, began was developed not in degal pro- 
Cecamias abit on Official reports, and: the wri tings 
Gtepryate scholars. Reports, analyzed new opeia— 
tion of the system in the cement industry and 
the steel industry, an important multi-agency 
governmental committee recommended that legisla- 
tion make such systems illegal, and hearings were 
held upon a bill designed to,do this. 


When the Commission, decided. 1n, the mids 1950's 
to. take slegal action. against, basing-point systems 
aS COnspl voactes, Lt. nadadifticult problems. oF 
proot.. Producers, located, at basing. pOInT Ss on ia 
multiple basing-point system did not necessarily 
quote, udentical prices at thelr, respective. plants 
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nor change. their plant prices, at the. came, time . 
or even in the same direction. What the Commis- 
Sion Saw as. Matched prices dermved (from codlusion 
could be described instead as competition in 
which each seller met the prices that. he, found an 
various territorial markets. “An, anomalous, charac-— 
teristic of single basing-point systems--the fact 
that, non-base producers usually received at their 
OW spilants, and at NMeatbyrdestinatelOnc spr LGoo tb ila.t 
included ‘substantial amounts of ~phancome ty cagnt-— 
made these destination prices look unreasonable; 
but: in, multiple basino-point systems (whech were 
becoming Nore Important as New sbas ings powmes 
appeared in Industries 1; Wwhuchs OT iea nd Live sherne 
was only one) the larger number of basing-points 
reduced. thes size eOt. thee pidtiLomMt relents Ciladc cis 
and made athe system Took Less anomalous.--Moreover, 
what slooked fhighiveartitiresal whens it “cookmiune 
fOr. OL pki Cine spaced UPON da pOlNnts far trom tne 
POAnNtL Or ProOduUetion cOUld DewsS0 CeScCT mp ede ide. iat 
SOunGged (mone md tual =) tom example. ds. <a aed (he 
Disvcerra tat hevsmeve ! of othe “hornet id Cave eC mpisnco 
As scOMDUCEd snrom whee DaSe (VN CLUdC Lied | ie ee 
phantom freight received there), with delivered 
DiLces cauced se lsiewhere Dye enough inedt hte SO pi 
tion to avoid being outsold at these other desti- 
nations by the producer located at the base. 
Where basing points deve loned craduallv like tne 
Over Cat Me xs COG iM ele att Cle Midi ton ethos Bio ores 
Iie e rss een: sunt SLY.” a Wet carat ed. sbi 
aCCreULOM NOL CUSTOM, aSewell (as. bi, ac tee telat wml e 
Vestine tcOUhaelOOK COWEhe <Casitad sO sce leat 
competition modified by price leadership. 


Evidence that basing-point systems were due 
LOeagreement rather than. to competition ewas 
obtained most easily from two aspects of such 
SvVStems tires, -eLforts to Perrecta tie -rOrmu tat 
by eliminating minor deviations in the way that 
it was applied; and secondly, efforts by the 
industry to discipline those of its members who 
refused to use the formula or surreptitiously 
RAT Gt OL LOW sy 1G 
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Attempts to perfect the basing-potnt formula 
differed in-partitulars from industry ‘to’ industry. 
Among the most striking manifestations were these: 


Pee cn With the incentive of unusually large 
orders= to be awarded by sealed’ bidding ,~ and under 
COBUITions ip which there was much ‘1dle capacity 
and much disagreement about the probable trend of 
demand, non-base plants refrained from initiating 
Price —Geductions, “and base plants selling outside 
their own base areas refrained from reducing prices 
there by absorbing more freight than would meet 
the destination prices appropriate to the delivered 
prices Ol “the base mitis that were recornized as 
Teaders at tne destinati ons’. 


oe silo desire that 1reipnt charees made py 
eaoece le locewere. the same Iron eatn appl rcapie 
Base tO eden destinatlon, Dasine-point imdustrires 
Usury eCUMDALCO chese cCidatves in fre loca tate 
DOGkowmesstca spy tie Industry, Ilstead Of teuuinny 
e2cu producey ftand them among rates published 
OyVetlancnortatz on, companies. “Lo. avoid dritreren— 
Coen elee-seCU Wits WhLCN Changes lil Gldils por. 
tation costs were used in computing delivered 
prices, ‘some industries: applied the ‘changed 
Mater nome when It. Went, 11to eLtrect, “Dit it ad 
later date when the industry recognized it as 
apo Liecap le. 


3. Where particular “CrairsporleuLoiVe abc ayes 
Such As. those tor shipment “by water, were uncer 
PitieamOore rr rere. (rom Gitte ret. Cat leer orem) 
changed frequently, the industry sometimes compu- 
fed ante sed Charves by fail only,seven its tire 
shipment was actually made by some other type of 
Crans poe. 


4. Where some members of the industry could 
deliver by water while others could not, industries 
often applied rail costs, used by the members that 
shipped by water as well as by the others. Some- 
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times, where water shipment rates were used under 
such circumstances, this was done only after 
those who could not ship by water expressed 
willingness to adopt the same rates. 


Se One. Andis trv, CONCeNed aD OU te UL uny, 
differences in delivered prices that sometimes 
appeared when different sellers used different 
Pad roads. iM. cOMpPUTI Nm Transpodtai1on .COSt sa Lo 
the. same destination... 6v.cnh. Gried (tO get Bec 
PaLLwayeassoGlatrom, tos ad0pt Ja, UOT Meer Le 
about the, treatment. of eract1 Ons Ot a. cel tee 
Eréeacht charges... Lt. complained, that iwitetcine ce 
were such fractions some radlroads, conceded the 
fraction to the shipper. somes added enolmenmit? 
complete the full cent, and some made either 
concession or addition, depending upon whether 
the fraction. was. Jess.-or more than halt. a, cent. 
and, anata nh. .consequence the, formula aid nor 
reliably result in identical transportation 
Coster Om, the pase, CO. the. des tana cron, 


O15 5) O; ORE CMe DULY CaS. Er OM Diyala tse sie 
than the delivered prices: appropGiace., COstnean 
Tbe aL Ons DLOAMCe rs USsUa lyase LS Cee Oma kee 
sales to them for delivery anywhere else. In 
SOME, 1ndustraeés.,. 1m which. the buyers shipped 
CHeLG -OWN sp TOdIte OS. 0 Tete teres Wile atl CS eee ae 
trucks sometimes discharged their loads near 
the plant of,one vot, the ingustry s. produce ms 
and wsOucit to meduce. cos tse by, OUy4 oat tie 
plant. and carrying the swroduct. home. 10, ene 
empty. truck;..but the. plant either refused to 
make such sales or made them only at the deli- 
vered, price appropriate to, the puyer”s locatron. 


iwi lneat least. oneadndustry a¢cementin 
though some buyers found differences in the 
products ofudifferent suppliensythateweres so 
important to them that they applied their own 
tests of quality, the producers of the superior 
products: didi noti-prot lain) !irormey en acknowledge, 
the differences, but agreed with the rest of the 
industry that the products of all producers 


es 


were uniform. 


Sy ull. some. industries powerful bnyers “~~ 
e.g., automobile companies buying sheet steel 
rOmeuc livery, at Detroit —-— were able "to obtain 
disctriminatory.price, concessions for delivery 
Ate ineagy particular destinations. Such anoma- 
lous departures from the formula were adopted 
DVeeatto oc llers.. With precise and Unitorm deti— 
Diti10n, of the amount, of the concession and of 
Piteescets | tO ya tO, Which. it applied. 


9. From time to time, a member of an 
industry became aware of a delivered price, 
quoted or charged by another member at a 
pameicular.destination, which, seemed to him 
Pomibiter tromathe, appropriate price under the 
basing-point formula. Such instances frequently 
Peace tO Anguiries that .asked. the price maker to 
Su aileatheo prace- the usual reply to such. an 
Imguary was either an apology for an error in 
Decne. Witn assurance that it would. not. recur, 
ets cae ox Ot anat On Gertending the price gs 
PmeOo ne ctiscc or athe TOormul a. 


INSitan ces O72 CiLUSCIDIInary. ACTION. d150 -alped a. 
ed trom time to time in basing-point industries, 
Giciiuatatwe tS being. tirms that, flouted. sap — 
Paced Or SurreptiitlLously, evadaed the. formulas 
The most frequent one was establishment of a 
So-called punitive base, that is, a basing point 
Estaplushed,.at or near the plant. of the, producer 
Pospe-uiscaplined, by, some, producer not located 
Ptecbeat point. such a. base Was used, by the 
sompany that established ait, and also. by* the 
others, as one at which to quote an unusually 
low base price. Since a large part of the 
Tecalcitrant’ producer's sales was likely eo be 
made near his plant, the low base price became 
means of reducing prices where he was most hurt 
Dyce eduction, without seducing prices an 
the other basing-point areas, and hence with 
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only boundary=line ‘effects upon sales Sin utioce 
aveas (bys the companhe vumat ea loum theme) scl 
DWlinew eves Igoe li Cont ae Se Orel re wat Cd 
of the dtscanlingry base ateaectrvened, Vri ces 
COMPU Cdsi.bT Ot ema tse pl tier vould Cope at hee 
LOSSeS Ofte those tneapeappited  themd1 scl) 7 he 
WET EG Mit tod ted. Diy stil Caxt att. cate et eee eel 
tran SVOLEattOn COster tO athesendestimnat rons 
Night te Mower whanaehe COstcaimouced, tious lt 
NOt (.akd by - tiem tomlin e ewe Stila tt Otis: etl Ot Ul ec 
dasicaan lainiaavesbia Ses = Ute ry 2S1) cies eee te nD ce 
DECSSULC, ceca bOtlT ants Ont el Mou@~cu thet. 

Way 5) tLe muwh Cha qs ce Ot wale ds ei. Ia Gy Dis] 
Wass COTM ina fe de 


Other means of vdiseup liner were also =sonce— 
CLMCSeuSede Ata tic we Olen Camis Gil om: sec her ec 
Were WDOVCOtLtS Om de ater cewilO Mo Old erOr cd gil Cement. 
WHICH? Wasy OC Tec ecimed mp yes bivetLe ar Ol se. Leys 
who US eds tite “baste — poe te tOrminlar 


Characteristics Of “basine-point systems 
like those just, summara 2edevea. me “tore say 
publicly air 2949" (whiskies beware ces Oml Sst Ones 
chief economist) sthat. “seathetre: 1s <a nclear 
distinction bDeeween om pecust ) Old ha sc Olls pier aicy 
in the way businessmen think and act and in 
tie Way epirraes DehaV en colt ge podve mils mide mre nny et, 

Of an, INndUSi LY Who. as A2CCeD ted. Urs tt acc 
DTaAcClLiCces *wWitholte DON comin dean OWe tc) ger Lec f 
On, COMpPe tition: na eue wom Ge sO. sic = olay ks 
Should be  Sutid cenit COs lab bene ton De Stine 

Of: Whiatesh em icu ode eeolCHe Dc ba Oiicasihs Caslverar ate. 
and there, cannatesve, SUCH «a, thine os van anduste ry — 
Wide “COnsSpipacyviotwht Che ail Sahos parce 1patirts 
are innocently unaware." 


Legal actions by sence IC Onii ss 1On aca tis. 
basing-point systems as price-fixing agreements 
resultedsin 11 orders between 2958 “and o1955.. 

In two of the cases the facts were complicated 
by zone pricing-also, and in one. by eindustny 
rules about freight allowances. in eine Gtner 


oy) 


eight cases the basing-point formula was the 
SO0lel@aTectrofaths sconspinacy acharge «i 40nly 

two of the cases were complicated by problems 
a5 £G7Prrce GeSCriminatioOn.. Fiver.ofsthe .orders 
wero appeateadth Inethegcarcutt,scourts .four 

Meteo did eMed and One. Was .Set sere 6 tn0 LW wo 
these cases reached the Supreme Court, where 
CiesoTicrs were wtatfivmed:sand-as -t0,asthinde 
tne Congt denied-certiorari. 


iheveenent(casey,othelfirstaingwhich, thie 
vupremetCouptadecidedy the» status of #basing= 
poIneksSystemssasyinstrumentsto£f censpiracy sé 
PecaMtead. test «case for -the Commi ssionits 
iPreouy Of sthe anmlicabtilaty. of the Lawsto 
such systems. Fhouch this Case vine tud edved 
change, of 2p71ce diserinmination> thas: charge 
Bested upon *thesdisctriminatory effect of 
ane cMent t OaMseta Sy Stehy that “was! inhe rene 
AL SCriminatory ,*soothat. indafialysis-andedécie 
Sion the two charges were a coherent whole. 
PReeOviNOnesUs tained andsentorcedythe 
Lonmission' svordersi" Lt. founds thatxthe) indus. 
try's multiple’basing-point* system had) made 
Pie prices ofa alli prodicerssident icaleatiakh 
delagery*poants}. an sealedibidszias weld asman 
open Saless and that-preservationsoro these 
identities had been undertaken by numerous 
Acti yates neludi ne boycott: of deabersmwho 
sould. torei one’ cementi!pledpes, not. to. selbrat 
mill prices to buyers who brought their own 
feucks» to: thei milis,. preparation® andouse®oft 
freight-rate books that assured identity in 
Computanecransportationv costs) and dascipiac 
nary action against producers who disregarded 
the formula, im the form of quotation) of 
Levucediporices! roms "puni tave* bases! estab- 
lashed near the’ plants’ of these ;retalcitrant 
producers. Reviewing arguments by economic 
Warnesses for: thetindustrys” tos the, €ffect 
that competition could produce a multiple 
basing-point systém in an’ industry suchas 
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cement, in which a standardized product incurred 
relatively hightfreight costs; the opinione held 
that. the Commission was. justified in*=contluding 
that such influéncés could not=account, for ithe 
Almost, perfect*idéentity ine prices. dpscounrss 
and» cement* containers." 


Moréover,..in. discussing @thescharge Gre prace 
discrimination,.the Caurt “summard 2ede16s avo 
previous decisions (each concerned with price 
discrimination <by.a “singlerconpaly wp yeeaay ene 
that. their conbineductifectrYwashtoatorbpadatiue 
adoption forisales purposesmofsanyebasinge pein 
Systeme," 


In the early proceedings against basing=-point 
conspiracies; the Commission jwas concerned, lest 
its. orders? that the partiesestopeaerceingen bonuse 
the formula might be inadequate because, of 
"momentum effects" similar to those discussed 
above @2SStoqzZonesa pricing .aeunti le thesNabaonas 
bead deoisi1one byietheusupreme Gourttaane lool se 
the Commission was uncertain whether or’ not, 
ited CONSpantacy casecvetts could Orde Tel daie 
dual, colipanzesato* ceaSe=susin@gapricinossystems 
that werecnot oallecadl tunlessmiused bye apacenents 
THUS “cb WaswRotesurest hateatacould pmderwenen 
individually to, abandon. the) pricing formula. 
WithomutesuchOtndere, inte feared. .egche company 
Might continue to, use. the formula. abandoning 
only isomesotithe concerted, conductabyawhach 
the systems hadwbecn, perfected. andathere woud 
be. dirigcultysine prowine: that. thescontamuance 
was collusive, not andividueal oe sA,momentumecctitiect 
was, Chought>to. be. a. substantia ledances. 


In-@. case’! aggansty, ay basang-pointecons piracy 
aS tO) Tigidisteel i conduztyethesComiis > iomepyov sd 
ded. a) Dasisw 502 ord etsy again steeper toc ta nies 
individually by dividing the charge into two 
counts., »Ai#es! chargame- con $pi.aC veerl Nant ieee Sat 
count, tealson changed indsea «66 Condeco unde tees 
each seller. individual bv.. chads vioe lat od ot he 
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Federal Trade Commission Act by using a basing-~ 
Pott. system, concurrently with the others, ‘fhe 
Pneting order mot only directed the participants 
CoS top.agrecine but also directed eath of sthem 
to cease using a basing-point system or selling 
ab prices that systematically reflected "the 
MMeAUSTOWLOL a transportation factor ~reater or 
UGecetnals the actual cost of transportation” for 
Poe spurpose “or with, the *etfect of “'systematreal ly 
MmaLening delivered price quotations with other 
of said respondents or producing the equivalent 
of such matched delivered prices through discri-= 
(irate on it,tne mili nets recei veg. 


The order was sustained by the appellate 
COUTt. WhiCh Said : "Each conduit seller knows 
Pist Cach OF tie Ofier serlers “is usine vine 
basing-point formula; each knows that by using 
eer will Derable “TO=guote PWienulecauttc hy ered 
Drtces did tius Dpresent «ad, CONdTtiON Ob matched 
Derces under which purchasers are -i1sola¢ed”" and 
teplIvedeort  Clolce, amon? Sellers "So Pak was 
DticComivantage 1s Concerned.) Each se li Pewsmiman 
Svotematicallyocincrease or decrease his mit 
MoOrepiet cca. OT -CUSCOMECYrs aALenumerOUus YOCatLOns 
PoeoCucl £0 Mateh the sdelryered prices oO mite 
Competizors cach seller consciously =intends 
MOt 10 Atiremp. -the, exclusion Of any competition 
Protenieomotural, treioht advantage Territory Dy 
Peuucimo tare price. and, in eftect Invites, ce 
Biiiers tO, share the availiable business at 
Wawcned prices in Nis’ naturai,market "in, return 
fot dete OTOCIIs INV ital lO... , 


The Supreme Court divided four to four, 
With tite, wesiult, that, the order by the appellate 
eourt specame final without further clarifiGarion 
Ot the tera assues involved in tne case. 
The immediate importance of the type of order 
issued under the second count of the’ conduit 
case was removed, however, when in the National 
Lead case the Supreme Court affirmed the 


Mie 


yalidity of orders jagainst individual. companies 
Pic OS paula yc ses 


Frei vie sequal ization 


The culmea ltoneOt increases tiletwe number 
of bases inta basing -poantcsystemers  aaeSySstem 
in which veyveryoplamenhas, deprant. price, atde-Sculs 
at “ali -destinat coms atedeliveredmor ccc al leu 
CONSTS Ot eihat price pills rans port 2.G0o leiciusd 
fromthe santos sUndere such ass Vo Gem sapilaineod 
freight. disappears, dnd ene delivered. pi.uc cs 
become themeduiva leit. 01.) Pave e 5 a tahOmMmssdi lees 
f20;D S plant, Sel esiel ade Sys Cel. Wher ert ire 
selilervencoutters asl Owe delivetecda pd. roc 
deraved from transportation, from, some o.her 
Dlantw hetselUs at. thet eprice nus? Ehewea ts 
SYStematve absorp eLone Ona et Olt Dy wheels diel 
delivered, prices cite Jel est aetta Ol Ol smeda ec ud Cl 
ticaletromealel is Wher se AG ins testi te DENS 
baSINneHepouNnt system weach Soler icemee Ce LO cL 
his Own plant. pal cevavewiavevers Lev clan crchiOoOS co. 
the plant, prices sat dipte remouy planus aiay, wma fe, 
and may change at different times; and the 
effects pot chances) iaiede pio. iene cam G aged ee 
tO Prices: iat yvotheri pant shweal cme 0 Bo lae cc eat ie 
boundaries of the area beyond wien vie sedtc. 
can conform: to. the wormud 4) Omlye Dy sopsorbi ne 
freiehti- and, to: alter she amounts Of en1s.. veton © 
absorption at destinations beyond those bounda- 
rTles.., If every “selVereuses the Jo Pim baad 
adheres to it precasely, “sucha system, or 
freight-equalization.can be used, like a basing- 
point system, as a means by which delivered 
prices are Kept aden tical vanced cll a) aac treiie 
becomes price leader in an area well defined 
by the formula a2tsere. 


In the period 1936-1955. ‘the Commission 
issued five orders against freight-equalization 
conspiracies, and two more orders Im Cases 2 
which freight equalization was associated With 
other pricing formulas. In two out of the five 
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Bieav 1nvolved Olfy trergeht “equalization, “the 
Bract Was dppeated. ~In’one or these it was 
modified and affirmed; in the other, modified 
and enforced. The Cases. involved mo matters 
mebeVant 460 .conspitracy by .formula,that need 
discussion here. 


Wie Cement “Cec ision resulted in -a mayor 
effort by various industries to amend the laws 
Pi cable Co. tormula pricing conspiracies. and 


PomoLice.d1ccYimination . A guiding memoran- 
dum designed to frame the issues for those who 
Sour) Gsanenanentasaidain part,.'!,sathat edelivered 


Paloin® Gocs net «and cannot, 4of.Ltselt, sgesul t 
Paonce sLuxing: sthathipeice competition can 
Mimoocs news & undel delpvened pricing smethhods ; 
Petes detest vont. t1O oD. eile pricing othe re 
Pritt c less not Mone i.price, compe tition 
Paomeuncen delavered pricing methods ,because 
Pieler enable more .sellens to..compete an 
more markets, while the former restrict each 
Bemver to4a. narrow wmarket:....."; «Recognizing, that 
Picie Was NO. possibility .of legalizing phantom 
freight... single basing-point, systems, .and 

Pomer 2ONC Lin Canoes ystems, the. brief expressed 
Wenea that two.types .of delivered pricing could 
be made lawful, the multiple basing-point 
~suem where .every factory, sells .f.0.b, madd, 
Sooo roing tretoht, whene. necessarys to. meet 
Pempctition on other mills.” territories, .and 
"the universal delivered price method." It 
Mopeds alLsosto lLecalize. such warlants, Of, the 
above methods as the maximum freight allowance 
fr DUYSY. Ss. actual freroeht. allowed) up, ito 

30 cents per hundredweight."21 


APtenemuch controversy.,,a bill with provi- 
Pmiims subject.to,contlictane .1nterpretations 
was passed by both houses of Congress, but 
vetoed by the President in a statement that 
said it would obscure the law and weaken anti- 
Prust protection. The Congressional, majorities 
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had been too small to override the veto, and 
subsequent efforts to amend died in Congress. 
The CONnLroversy IS .Sleniticant sRere pon ty 
because it produced some (furthey interpreta. 
tions Of the law by the Commission ,and because 
itianparently, atireccred the Gurectl Ole aidaay oat 
Of JOLeET -OlbeOrecemene. 


Because the Controversy sper caimedaco 
proposed changes in the law, the Commission 
found 1t Necessary CO CONSWader Lic cOmeo mus 
of the recent docrsions NOt, Only Une tucr. 
application toe the cases* thatenad Decleuccils 
ded Bbut“alSo-as to =the" fulieiscope of enc. 
Mhtenaed application. Whereds some. OL norar 
Statements in particular cases had beenewiaetly 
PMcCerpreted as “inststence, thateonly, salient. Ompr 
plant, Was lawtul, a2 trormal “statciere oy enc 
COMMLssSi0On CGUTInNG the CONLTrOVersy TOlcwOlroccy carat 
that expressed tiie saile VIEW) sald. ine 
Commission does not advocate the tmoostrteroneot 
a Trequarement that DUuStNess “enterprises price 
their CoOodS © Oy bo, Will) Or that. Cicy eio cart iny, 
other ToOrm Of “PeOCTaphiC DiLLGInNo Drace uC camer 
the Commission's opinion, oie. Of tie, Drenc moan 
Virtues Of the Antitrust Laws 3s. tite n2c mole 
Chey Maintain treedom Of Chotce. agi sve (ye 
behavior among businessmen, forbidding onty 
Pie. Specific Practices and conuluioloe wimen 
have been condemned by law as destructive of 
competition. "42 


Most of the Commission's effort to. redetine 
LCS POSa,10n periained to pr ncevomscrimana eon 
Which ¢ t. had previousd ymcOns 1 dened 1i500. 1 auras 
territorial discriminations were concerned, 
aimost wholly, in; setting of pricine formu l ace. 
However, Tt also gave further thought to its 
d€CisPOn ass Cor COUNT “wor dtey em Old tecase 
Critics, Of” tires GOniiSs Loge Node TOU cee teen 
LDS Case thes decls ion as tO. Count. ole. iad 
found that the producers conspired, while the 


al 


decision as to count two had condemned them for 
Pec ON sthAatcepeileshouvt of-conspiracys tandsthat 
the two counts had been considered so different 
that two oOtEtheycompanites,.though ;acquitted of 
violating count one, had been found to have 
Vrwlateiecountstwonit+lngaspublished notice,to 
tieeSslatt eCanlysingthe scantroversva-theseGonmis— 
sa on. Said: 


‘iMesh eakboad oteel, Conduit case ;athe 
Vommission tound, and the circuit court agreed; 
that adherence to an industry-wide basing-point 
formula, with the knowledge that other concerns 
ue ther an SetOnitsabsos constrttutesi in Teselt 
deviOlattonnoOtethe federal Trade-Commission, Act 
by the individual adhering companies when price 
COMpetlocioOngis thereby ‘eLimihated, +. bt.would 
teace Deen pOssubbLestoyaesenibe this state yor 
facts asea ppxrice "conspiracy -onethe /principle 
Wie, Wiel a UumMmber Of enterprises ,.rtollowed 
Poaceae. sCOUrse Of action Inthe knowledce <and 
Somtenmpnlarron got .thestfact +that.all sareacting 
arkewnrcheyahaveguin~etfrect,.formedsan agreement: 
MisteaauOtapnrasano, 1! tsachargce vin this iway,@the 
Commissvonechose,to rely on the obvious fact that 
the economi¢éscetfectsof identical.prices achreved 
Girouch CONnSChOUSmpanallel action 2S,fheyvsame 
Pometnhdt non Sitiegaraprrces achreyed +throug hi 
SvertLecohhirs1Onyeand, ator this rréeason, tthe 
Commission treated the conscious parallelism 
pieact LON ASHy 30 Latzvon iofathe th#edenrnaleirade 
CommisslonyActs Jshoulid the ‘Supreme «Court 
Sustain the ‘Commission's view, the effect will 
be to simplify sproof in basing-point cases; 
but to expose to proceedings under the Federal 
tcade CommrssiansActaonly scourses 0 action 
which might be regarded as collusive or destruc- 
mee (Of Nenee scompet rtpon 4” 


Later, in denying a motion to reopen the 
conduit case, the Commission said, "The Commis- 
Sion does not consider that the order in its 
present form prohibits the independent practice 


ee 


of treed thtPabsorprtrons or Seltine ated livered 
prices by “individial setters. Wiab=thesques= 
tioned pertron of the order “does ypronaiimerss 
continuance of the basing-point, delivered- 
price system, aiound=to shave beens tie “sup sect 
of conspitacy, OT any variation *thereo hewn ech 
night be-accompliashed through 'the-practices 
specified, .whenedone yas) Stated in the orders 
‘Tor the purpose 0. Wal iulow Cr pe Cimiiiees Viet c — 
matically matchinewdelivered. price quota- 
CLOMS see 


Thée*phrasc> Gonscu0us paralkVer: Betton 
first used (by thet Gonmiss.0on, Ua the«aniterpre— 
tative statement "quoted above; won subsequent 
wide use in discussionsof existing and 
appropriate “boundaries ‘of the? law? PAS writ 
appear below;+the’ Commission now proceeds 
against stich parallel action without @iieging 
Chat 1th vs conspiracy. | 


As ‘the politica lSeihiort vo vamendr thie Law 
subszdéede ert became (clear. that delivered prrcrieg 
formulas were legally vulnerable under’ laws 
that -would not be*rellaxéd by amendments 9eBasing= 
point Systems and Sazonerpriacim, systeus “hadtbeen 
defined aS “two more Of the varirousdmeans7or 
price fixin®ithat from *time, to -timesappedr and, 
when discovered, \are Struck down. legal «procée- 
dings against -themebecamespart wr thewrtesular 
means of law énforcement 72 (such reeceecings 
have been infreduene, perhaps wnapert because 
the established vulnerability -of "such@systems 
made use Of sthem Fess vireqtemtom, 'nglJo4 acne 
Sherman Act was successfully used against a 
group of producers of rock salt who had fixed 
deliveréed“prices and -artviiecral iy tused waist 
freight in computing these prices though some 
of their shipments _ had been made by other means 
of transportatson- In -1967, an atlother hasing- 
point casévunder  thesSherman Actrma consent 
decree prohibited collusive use of any "frei ght- 
equalized multiple basing-point system" and also 
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prohibited each individual defendant from 
applying gieedsive, eqirald zationryto vans fesdmba 
Factomy yomice unless, the buyer, was, given the 
Option pi buyin gia tthe factory, at, the, factony 
price and arranging for his -own transporta- 

Ga On... 


Wiener sear livecLO7O'S esdelivered pricing 
formulas received renewed attention. The 
Commission investigated the basing point formula 
used by seven important producers of softwood 
Piymopnd... ali gAprdal, «1974... ot issued. sa compl adnt 
ae dbl) Site fine; -O fe et vem,. wwhi.ch. was, .awadstda ng trial 
when this memorandum was written.2/ Lng rule, 


two more producers accepted consent orders 
Awan Ste etiie, same: pr aicctii.ce’. 


The pending complaint invokes a charge of 
COnsiGHowsiypar aleLewlism acathenr sthan :con's:pi riaicy:. 
De Pen ames kt haste rth & abinnes winoduicems: <arie: ws ines ea 
Siege; eb aisnaies ion nity cat) -Porthand.»(Oregom,. and 
apolyane, albkonanh freLeht<from svhat poam tam 
selling plywood shipped from mills in various 
Sceaeesie Manan 2Ot4 ewhacch tare: <n ither Amer nea sic ti: 
Ane scomp anim tna bev es! cthat snadile-r ates vanes kt harged 
when shipments are made by cheaper modes of 
todas podtiation; that buyers ane: iden bred jthesopmiion 
Ome crrinue their purchases -at the plants at f.0ep. 
plate jpmmicieisis that erdenticak cand inaccurate 
weights are used as a basis for pricing, and 
that suciromactitces wesutlt in mecei pti:o f; isubstan- 
tiadsamounts! oc phantom t@reigh ty ) The: ysibstan ce 
On sie ec Omp atin gies’ cthatr<tine. «pmractta ces) josggtinesie 
Miihs are: wnitair gand simproper; not) thatsthey are 
instruments of price agreement. Though all five 
companies are respondents in the same complaint, 
the complaint does not charge that they have agreed 
Po ase dale pth Ss wayne Lnstead.., ithe «chang esas. That 
"the respondents individually, and in combination 
with other companies, are now using and for a 
number of years have used and pursued parallel 
Eolrses of business behavior constituting unfair 
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methods of competition and unfair and deceptive 
acts in commerce)” Seite. -comp barre Comes ro 
nearer a “charge of prrce = txt p Clrai CO eoay selves 
the respondents have established a System ‘ot 
delivered prices! tand ‘that’ one Or *tiire tent ecus 

is “tO "StaDrlaze: prieees said hOVLCcrCC Laue. 

in the pricing of softwood plywood among compe- 
GLvcors. | 


Pies 2c Ofrore 1c orders*8 identical Pie Or eet ty) 
are to become effective after orders against 
the five other companres “have “become tinal : 
They srequire’ that -eacen company "shia li vecase .u0 
use 4a basing Point System: “ror MPO rears esliiarer 
sive buyers the option of buy iie sao othe spl ame 
in. quantities of et least va teruew@ Poaacwisinais 
State the amounts of actudl Preront cos Geon,eacn 
IN1|VOUCe [Ot Bplay wood 4S0 ld) dite ide lun er ed) fom aa: 
siiall .stop wsiiy@ estimated sweronus lumlescs guivesic 
are based t0ll “re scribed thy pes. 10m texpeume nce. 
and shalt stop! *rieportimng tho -othem manufactur aus 
Lts price stead, terms "Ott isailcie 7A pLOveso 
explircroely authorizes freiphtcabsorperon. Ga biow- 
ances to meet lower prices of competitors, and 
untnorm delivered prices with ithe mormalazone 
of “delivery “by thie usele rs evel clic: “Enomeay aoa mt 
OMedisitr hou t com #7) Onl me, 


Thus “comscticousmparallelism thas become in 
the Commrsston, Subject “tordeci som met ayvat 
rendered@im the courts), a ihmbly eestah kite ed 
basis for “corrective faction stnoton ly aca 
supplement “to sa ‘charge of cConispiracy or uasica 
neans to “renove the momentum teffect lof ta 
conspiracy, “butain sttwattons rn wha cw such 
considerations are ‘wot tinvolwed, 
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1V - SYSTEMATIC DELIVERED PRICING 
Footnotes 
Corwin Dt* Edwardss* The Pricé Discrimination 


haw avas lin Woeomn-,, yDs:C-) =) The’ Broo kites 
PSC re OTe el OS OR pe S64). 


Dir lab ve 16", upp, 680-6812" The *tabl evoives 
Cit atonsato the decisions .”~ The decis70ns 
eco ue LouUnd 1 24F FTC S46" > 29> PA ae 
2G iy 3 VE LG, -2.0 &, «3:2 aS Ser. Se LG 
Pmt: THEE 5.00 anand, £59,747 TG e518. «bn sone 
Casemenée horde .wasappealéeds andreantthas 
it wastmodifaed-and*tenforced... "See Phelps 
PoceemRetaningeGorps et. ale. ov L6G 139092 
Lape SOOO 231d, Car culty. 19435) 45 Another of 
Premorcdecirso-resubtedsin<a .succes'stul@ suit 
DVseCheveoveniment —fors+civilpenaltiess 
Vege Statutes and .Decis 1hons oF LC 4622 

(94 7.).. 


ThidpOrablek6y, 


Poreassumnarysof&sthetcase see*Pbid,y pp- 
SRO sks 


Natrona ebead2= Gos 49°F TCG 79% C195 3* aid 
886. 


NarcLON clawed 10m iaVimelehin, peel moO wo, 
( Tenaeirenit aei955). OR TC «vo tNagronal’ ead 
GOte 5528 SS. 4h92(.19.56,). : 


1 examined this file while.I was a member 
Of ine Commission’ ssstatt «and Mentaoned 

Le wubpdecly «at that time, but ywithout more 
detail than [ have given here. 


=o = 


Cement Manufacturers Protective Association 
va UsSa> 2685 UeSe aS 8 Sarl loses ijwanay Map ler hiloor= 
ing Manufacturers Association v. U.S. and 

968 US 565) ULOzad se eweine Lot Swearhy ecenene 
case» the focus of attention was fupon sthe 
industry's use of; statistics. \e ing the, maple 
flooring case the focus was upon cost .compu- 
tation, and the industry's basing-point 
system was regarded by the court as so loca- 
ted relative to: points of production that 
transportation costs from it approximated the 
actuals Costs amcurned. §~See,Edwands.4,0p.icit., 
no ter leaps topo. 


Z0one-pricang was condemned tas ipartgote aaplan 
to@stabid ez. pricesiminwie ote shemrseced. O41] 

Cog, | 26270s5. S71 (1924 )emusesoft abacus -—poine 
Systemywas parteor thevease inpousare lnsti tute 
Vx: UnS 92 Oe Uma, 50'S (Os Oy) calm een cre Ome FS), 

Va Suga Ins CuLUtee oy Fat opp eon aoe DEN. . 
193 45)« 


8 BIC. 2 iL OZADe ge Sec al om dwiaid 5 a yOmymec ic a, 
note, |, Lootnotre vor p.. 355) whuchmauomes 
testimony by a vice-president of United 
states Steel. about thepscompanyesp subsequent 
Cian Se 1g 1s Ie those i soi cd ioe 


These developments are summarized, with 
dpPTOpT late fea Cat Vos, Stneed Wald SOI. Volt... 
NO Ce le ate pee wd 5.0 5 0.se 


Corwin D. Edwards, "Doing Business Under the 
Present Law About Delivered Prices," Michigan 
LaweRevwilew, April) 1945 spine) ate 


Edwards 5 "0p. Cit. note =). shape 6 . 0. “ool 
Own. 


For the Commission's decision see 47 Fe 
(1943)3 for that by the carcenin court eecac 
Aetna Portland Cement Co. Veer iO uss 6 or ae 
~oS3 (7th circuit 1946). for that by etre 


Dos 


sh 6h 


hy Ge 


Loo 


Lhe ie 


alta 


e670. 


pUpteme. COUTL, Boce "Files y: Cement sLustitute. 
Sao Ura, aoe L948). 


Reet Cec Leet seConguLt Association ,..55 .b1TO 
534 (1944). 


MeL hey GON Unb a td «CAD lecy eo PRES Sloe. = 
BGG ie eh Grr oud. t, 948.) 


Ce Omaha Oo, ete ail. MDC 4 Bao 
Ler. £956 


Ordinarily, in such a system a seller sets 
Liter eGo Luc .dmOunt Of *Erevehta~tinat she ews 
ansonw, OY amere Ly ~refraining trom -errorts:cto 
Sell ete tiie mO..e uLns tant déstinations «9 «veca— 
Si ondily.nowever, such limits sare “steted 

Poe eX a Cl amOUiLeSs ww sO COaSHOna Liv, stood, wt he 
Method sof pL rcine by whech a Simi bar wresu ls 
Psa OUuCht@rls atO *GCU0Te  bnyers mtd hop cces 
that include estimated maximum freight, but 
at tow sonem deaucurons of the tred ont Caos 
Dikawe tikes “10 CUly 11 Shippinod” the eoo0ds alo 
their tdestinations, ‘up to a maximum speci- 
fied amount. These variants are too infre- 
Guent. and their differences “tn *resurt irom 
Paes OLieroways of Mricing are Too) smalsl. eho 


have -ct1ven rise to well-defined” 1éoal" concepts. 


Cndeete omy -O1e Case) Any Odie? pay Locus. aiqon 
ireioht allowances, resulted,in ,an,order 
during the years in which the Commission was_ 
most actively concerned about delivered 

Braca Neer. sitet Dds. .c1se seve rade.ot hee 
price-fixing devices were also involved. 

Bee sodiules. Finishing. Plants, pecral, Paba ce. 
Bie 4 oe 1A 7 LOSS .. 


Eire tie OD. Sli: 0 Lee ly Table. Ose Dp «ie 
G84; 


The controversy is summarized in ibid, pp. 
400-438. 


Ls. 


Pre 


ZO: 


24. 


23.3 


26. 


oT. 


se 


58s 


Quoted. from, agtongressionalthearingeineabad, 
pp. 7409 , 422, 


Quoted in-ibid; _p: 415) etfom laysenatececomiit= 
tee document. 


Quoted in ibid; p.+404% frome the same «document. 


Docket 4452, Order Denying Motion to: Reopen 
and.ModirteyyaJuuly 73019494 quoted tingkdwards. 


Opa cLer.anote type. 405n 


Uoesice te Morton Salts 6o0... 1) 964. leader Gaca. 
t71,193. (Da. Minn.5 L964). Santen edmipe. 
Cumiamess2eU0 Sagd4e hl oooip Aap owe aco 
criminal indictment .resulted, howeverg in 
2cOuLteg le 


U.S. .V+ sRPennsabt -Chemicals) Gorpe. L9G, rade 
Gasesot7 12 982) (EAD. Penn 3.61067) 6 


Docket, S958.) -insthel matter. Of bole mG. «ade 
Corpe ,2 Champion elnternationaly Gorp.eGcorrta-— 
Patafic. Corpses! WeyerhacuscruConpanyeeand 
Wiltlamettemindustries2e ines eConplamice 

Ap EPs US wal 97 ae 


Dockets C-2518 ,.intenpnational Paper Company. 
and C-2519, Vancouver Plywood Company. 


Ge 


V~ = PRICE DISCRIMINATION 


ie law against’ price Wiscrimination oripima— 
ted from evidence in early cases about monopoli- 
pation Co the wetrects that. taree* firs! seitine 
over wide areas sometimes reduced their prices 
totally against selected’ competitors,» crippling 
Peeeratcer. One Dy One WLtnOout much injury CO 
micenseincs., —OeccLon 2. of ‘the Clayton Act. 
enacted in 1914." was intended’ to* ‘stop such prac— 
CCS. 


Prom its enactment. until “at was? dvasticaiay 
amended an 19So, at’ was seldom used. the Depart 
Ment of Justice: invokeu it ‘only: a's “the basise tor 
tes pplLementary charge in -case's ‘about Vilodatron 
or the Sherman Act’, ‘and in 22° years’ obtained 
fucacaial invyunctions against only four wioraH 
PEOILS.. Ditgine. the same period the ederim raae 
Commission invoked this law in 43 complaints, of 
WHUGh It olismissed 41: and. of its 12 orders, to 
Peaccrand. desis... Laur were, reversed On wappedia. 
Seomotewewen mts appeal ed, and One was, bDelacedLy 
Pope ede at ter thie law had ‘been anended. 


The meagreness of the law's application was 
att teb it ables large ly to it's: imi ted isc openeeein 
Mo oeat ie, (eonmiss on hosts the Harrsit 701 “Grass cals es 
that.wWas, appealed, ‘when a “circuit court ‘he deatnae 
pect1one cord not caver harm -to: "compet ruiom «in 
thie, abiyer's. market,’ and until the, Supreme *‘Gourt 
reversed this interpretation five years later in 
Peery ate. sity. this Limitation weuueed tire sicemd 
in which the law was applied. Moreover, the law 
Comerined, iCwo cexpild Cists Timi tations ist) teed dd 
NOt app heetO sds cri man athon »'LOm sAcCOUNL Ot nual .cr 
omecc aint Sine. ..duantity Of the “commodity. So kaye 
Pd she. scours cnterpreted, this, pnov 1s 10m eas. o2. 
complete exemption of quantity discounts regardless 
of their amount. Secondly, the law exempted 


Esty" § te 


MaT Sori MN Pia tLonyiit pr Cee ns eho Same On die. er cir 
communities made in good faith to meet competi- 
tron, “Though the required cood) tavth was 
obviously absent where the seller's discrimination 
had a. monopolar st icpurpose.. sete c Ol db Ciao Te 
in every case in which somebody other than the 
respondent, whether by discriminating or not, had 
initiated the, low price and -Uiesss. cher had. mereny. 
followed...« lta. dasseriminatiuon,; was, Wheespread.. 1 
could be attacked Successfully only bya charge 
against.1tS4 indtaactote. It eliew VO Vermiienmte ¢ Old G 
pdentiiy Nim and prover tia teneed Cue seis 


While? thaege version Of), thes .Lawiwas. i, etrecs . 
the: focus, wf concern abomtep rr ce wdass ccm at OM 
changed) substantioaliy slab ampor cane pares. Ot 
the economy... di striubution..o fg oods tn rolwoh. tradi 
tional wholesale and retail channels was being 
rapidly ‘neplaced by use, of other -chann elise. amon 
which,.corporate: ‘chains were sthe most. prominent. 
Organized, Smads ds Gr bint Otome ei COlgLO Ue tls tac e 
legislatures jand poles! Cacti ame GUvie rine llt. CO: th iy 
Meco Can set Ome ner! developments. ® In. 9 26 ftire 
Federal Trade*\Commiss ion was “iwecetca by tie 
setlate CoO make a comprehensive econom) Cc uiyc Se 1ca— 
tion of chaine stones. “ine mvestigatron-resuiiced 
in Ssoreportsss culmi nN attinyoo wii dtd le uhes eat 
1934./ Though the Commission was impressed by 
Various? Vir ties cof schaiim Stotes edt. but edeato 
advantaves that such stores had an bine. derived 
from prices dwscrinina iw ten 4 Ost Silbs tame 1 | 
part of the -chaans’ jabba lnty, found ersel land open. 
dents." It recommended that the law be changed 
to facilitate corrective measures. 


lenoring "substantive sis vest1One Uy tne 
Commission about the content of such an amendment, 
the, Congress wdrastically, Gevised the law 1 5. 


The New ustatute, the Robimsonetatian 7c Le 
had two substantive parts. One, in Section 3 
of that Act, created criminal offenses, and was 


St iy 


ostensibly based upon the Canadian price discrin- 
ination law. The other amended Section 2 of the 
Peay CON ONO. 


ne. Criminal? law 


Three criminal offenses are created by Section 
a. . Iheesecond and|third;- which explicitly, depend 
upon the discriminator's purpose, make it unlawful, 
Or theoapunpose.,o£ destroying -compétition or 
Per Mitldiinvea Cemperitor.,.+ a),'to.sell, ,ot-contract 
Poe Sel liPpggoodssinsany*partyot the UnitedgStates 
Jip Gicesitowersthansthoserexacted byxsaad person 
eIoenhere Snethestunitedr States! sor sby¥t"to,y seve, 
Oreconitrdacrteatonsedd ,Agoodsyataunreasonabilyilow 
praces " ‘The other, focussed upon the! tavoured 
buyer's advantage, makes it an offense knowingly 
Veo peeve party tol. Orsassastsdnglanvet ransac= 
Peoueor sale. or contf@act: toxselle ;whichwdseeri ms 
Merve ose. .gsalist Competitors. of the purchaser: 
ti wnatranyadascount, allowance, ,or advertising 
Sernvicescharge asseranied to,the.purchaser over 
and above any-discount, rebate, allowance, or 
adVeErtising,»service charge, available.at the.time 
Oiesuch transacéion to.said:competitors.in 
Teoopoetmotesale,of.gvoods ofslike-grade,,quality, 
and quantity." 


The offenses that explicitly depend upon the 
sclacrAs puxpose+are\not-defined.withs precision; 
bie appear to include Tittle, af \dnythangyy thar 
iemevot.aiready unlawful under the Sherman Act “as 
an attempt to-monopolize., (See, Chapter, VIt1 
below.) The other offense is so defined that 
it -COVersS/oniysdiseramination on, like-quantitiaes 
ae Toenta casamoments-; or times sAASetoethese, at 
is applicable to any knowing participant, whether 
Ne 1s seid fas biuyerss;OC.intermediary,-and cannot 
be justified by difference in. cost or by. need 
to meet. competitors! offers. What, is -a,;criminal 
offense thus seems to include much that remains 
lawful under the revised version of Section 2 


te 


of the Clayton Acts. buts tosexciude Somev conguecs 
which that Section- makes unlawiud.: 


In the 20. years. after the Robinson-Patman 
Act, the Department of Justice instatutedjonly 
five cases under Section ~3;. and in snour sos 
these the charge was supplementary to one under 
the: Sherman Act. 7 Nevertheless’ >the Depar¢inent 
occasionally hashinvoked Section 3 asainse 
flagrant tdi ser inimations = Winjone -sucheprececds 
Tue. “adairy qeompany wasiet ound yim ity car 
COnMETACEI Ne With the Country -solargesremuod 
chasneto pay*the Pattersavsecretercebaveaor 
$50,000eand thereatLter?totgives thatechaan 
secret Ll pertcenttdis counts <¢ on ~pugchasess 


In another a national dairy firm was convic- 
ted toraseidinoymi lk belowecos tina tiemkaucas 
Guty -areabwrehapredatory, tn tenis 


EfLOr GS VEO MS én SD eCCECTON Soa Ne bia Gees ua 
have not béen success tul- @ iineesich ta tou eure 
supreme: Court held ose" that section 6 se 
notrypart (of -the- Clayton AGt but ay separacerstat= 
ute». and ‘That *praiva vei tivants. Gannet-.bas 6 spon 
Violation” of1 claims’ fort teiple damacesssucn 
as the Clayton Act. makes .av.aikab.jie -to. persons 
ImNjuped by, vaio. Lat.on 0 SUDS 6 Oe Tit et. ot is 
decision, such private suits must be based upon 
VLolation” of Section 2) of the Cc bay.ton Act, whee hi 
has ga° Iie rent. Scope:. 


Section 2e.0f.the Clayton Acts as! Revised, ime 30 


Section! 2° of the Clayton Acts -astamendcay Dy 
the Robinson-Patman Act, is complex, both in 
purpose and in content. The amendment tried to 
blend two purposes: the traditional one of 
maintaining competition and a new one of making 
price relationships equitable for the persons 
involved. The committee report of the House of 
Representatives. put first”! in*s-eSseetarementeor 


ero 


purposes Jo. mest ore, (so, far as possible, equa- 
lity of opportunity, in business." .and the 

senate Committee's. report used. very. similar 
language.!! The House meport, <laboratLed the moda 
go LO OW Sco e4 Wi hics jexis.timg Law: has; an: practdce 

D etm UO OPED eS Erato: in. sr eqaurd.ne. a showing. od 
Penoral cunyuaryy ob Os compe titivesconditions am, the 
line of commerce concerned, whereas the more 
pneaiaAtelysdmportant concern is injury to- the 
Comp cits Om nUctimieeeds by» «the discrimination. 
Uneay etiroughy such: anjury an fact cam the larger, 
Cemedvade 4 ns jair-y~ aesiilti .:)! 


AS amended ..5ectaon, 2 contains anomala esiathat 
are, dil Prue tietol understand. jSomes,.od: them arise 
From ieftortet 0} five: equitable, objectives -the 
appearance of measures designed to preserve 
Pompe tatmon« © Others care: clearly attributable :to 
Paemein nite: Kepaslativ ec pnocesSis- VanLousibamelss 
meme fox Ose d: jtosmmine: days of shearines: iimethe 
House mone inthe Senate... Aty. these —wearines, 
Cie enOou An dust ries: were.ssubstantially represen- 
ted, and so were a few other segments of the 
ecomomy saibut ispokesmen did not appear for ampor- 
Eomauie i aats: 40%, Stine: caconomy, cihate would biessubgect 
Tomine 4Lhaweegelm cach shouwse.of <Gongres.s:, “balls 
quite different in content were pieced together 
Dyarcompnomise; tiny each, house the result,.was 
passed before there was clear consensus by the 
Mamonitives aibo ut dwivat.wais-being done; y«lndeed, 
accep ting <a proposal ;that he had not, had coppon- 
Ciniiiiyd ato) sapptadse one Senator, said. in, debate: 
Pigeth ime cvt-aniueht be well, since itwali 
probably be necessary to write the bill in 
Pourernence .bthat: all worth-while suggestions 
that may be offered should be incorporated in 
the bill so that the conferees may sit down 
Bidet naliaye pertecti the bil1l."42 In fact ,wiihe 
conference committee of the two houses wrote the 
Did «avs, enacted .performing hastily functions 
ordinarily performed slowly and carefully by 
working committees of each house. 


vee 


AS elite ly fenacteusmoe C G1 Oi aor meCint mini ceec 
five: Separate tyes Ol Vv iobacnoisw 00 switticat 
four, diirerent, stangalr ds -Ot siipe oa iy tate 
applicable: ‘Separate sub-sect vores cover (1) 
Perce. dyscr 7 Mira ClO Dy es cul leet gee wligie anh Queer cre 
COMMES S ONiSs sb sie). PayMeies sbOle Se VslGe Ss sane C= 
SOT y C0) ssa Ver 697) Duo stP Ore One oIEC ese vine Crck, 
ATV AV iereC 6 1p tO ep ree er cues Car unit mrt cint 60) lie. 


Theme mature rox pre sss de Mayo ean Oud ine aoe 
Pivert Nc ey = ie pleco Ut em) Ct ice St Ce ee Cine, 
although Sthevincentive toy Neorslatron mas 
chiefly towcurb wse.ot barveinine power (by 
DOWe DLuUleebuy Cise tee Cire failed Inswreil Os clM awa 
£0) CurbY discrimination, Dy tel fers ss wil Oo: swiemc 
thes tavvers sanrdepentaps «the VuCtumns ao tm stirat 
power .-..0f the =five Subsections lwsted vab ome, 
the first app es noms e brers (On bye meee: sie Could 
to se blers and bpuycts alk athe? tlhiaed aid 
Fourth “tors evews sony ,. wands ele tic heel S? 9S0 
WITttenech ap et ASS) SND Pile nied ae ceo Ole avalos 
and. involves: ‘specita Pedisetercisa ire Serr) 2b Seea) paeie 
CHO 1. 


Fou, <COTMeEnTenCee et he sc epalitis OMe c Ou LOlne. 
Wil) be (drs cus sed shicr em iamc a tc ment =s Cc Gibeirc cr 
The brokerage provisions, eemese =Lelaved slboase 
closely to price di scr mime clone weil SCOme wi uiene. 
Then will comewy the, sub-sectionus about payareirt 
for Services “andwpHovwa sown Oteoce rare Se owe ci 
resemble each other. Then will come, succes- 
sively, the more ’complex and more “important 4provis— 
10ns about pricevds scr mination by eschews aun 
receipt of “discrimimnat ror “py sbi ers 


Brokerage. InjSectiony2) (c)* payments of 
brokerage fees or anything in/lieus thereof? are 
unlawful if made by as person) onfvone side of 
the transaction of sale: to mt persom Ons tue 
other side.!4 The forbidden payment is unlawful 


per se unless it is made "for services rendered] 
in sale or purchase. If an unlawful purchase 

is made, the payer, the intermediate broker and 
the recipient violate the law: 


tat Fetes. 


Tid SeprTovasion was, aimed prdamari Lys, at. a 
Peaciice In the food undustraes by which,. in 
Diying. 1°OM Suppliers who. ordinarily, distributed 
through brokers, chain stores and other buyers 
bares enough to buy darectly, got. price. reductions 
equivalent to the brokerage payments that the 
direct purchases had made unnecessary. As enacted, 


Pope. a ue DE Ova SiON .covered, all Sima lar trans. 
Poe ONG emaroe- OT, smal), 


fad Ycapp ications of this, part, off the law 
turned upon two key questions of interpretation. 
(ieee tirstewas whether the provision was,.a_selt- 
POntainecdspronibition or, as part of a statute 
PPO OnLCend1 scCramination.. shouldbe, construed 
Pi eetenat Loh Ot the. prace—-discrimination, sub- 
emma Ollon tele Ghcecarly. cases, the courts, asreed 
pat. the provision. was self-contained. ! Tne 
Stier wey guestton was what. scope, should be 
Piel Dida Ooi. phrase except. tor services 
Peomieredeh  Resnondents, arsued that they were 
wmectipt because they. performed various ‘kinds. of 
SotelCe Suet Dat. sustified the payments... With 
Somes initial hesitation. the courts unitormly 
dosachecd. holding. in. .eitftect., thatthe Jaw 
Me ais, what. .buyer cannot, serve a,.seller in 
Bue process of buying. from him...As this. vaew 
fo. 10 Wished, at. became so, strons. that-one. court 
come luded, that,, though services were rendered 
and were useful to sellers, the exception did 
nowmake .the payment..for .them lawful. 16 Lhus., 
Pom LAC Cale DILtpDOSeS 4. the statutory phrase 
about services became meaningless. 


A further question of interpretation, not 
Pampas ulvesolved...bS,t¢he-nature .of »the. allow. 
ace -oredi scount in. lieu.~of.brokerage™.fthat 


pg 


the statute forbids 7 > A -price concessiGcnetGea 
huyer that is Held ®to be atdiscoun’ wieineu of 
brokerage is subject to tests of legality 
sharply different from those than applicable to 
TEU E PU Tee rely adi seriminatr one we pee 
the Patter, rt Ts unlawtul only. 1 ve toe yu 
fious to Competition and is not~ user fred wertner 
by dirtference in cost or as”a wayeor meeting a 
Competitor's Prace In poods fate, 1 teense 
lieu of brokerage, these considerations are 
irrelevant: it ts unlawtul1f Tee passes= trom 
Seller to buyér. Moreover; if 1t vs a discrimi 
nation, “the seller-may have broken” the law. but 
there is possibility thateene buyerwdid enor, 
whereas Tf 27 1S5-in lteu OE DroOKkerave meDue cl: 
Ppapetes are Viotduors . 


Wherea payment 1S -Ldenti1t ped apy ++ hemp al mie 
as d 'SUDStitute tor brokerace, Les nae ces 
clear,” Where the srectiprent necerves= eiewsanc 
percentage that “is being currentiy veces cues 
brokerage by others, or ‘that-he formerly received 
as Hrokerave, this Laecc ws Cony Mireles erie 
Commission and the courts Wave: sive wemymuso 
Nathematireal*equivalence between Litera. lowance 
and present brokerage - to Others OL@pas wep LOmerare 
tCoO- CHEV Preeipventeby a"selLverwthagenas 10 ew io ey, 
abandonéd the°use of. brokerage /7) Tllegatirty—has 
been found where a seller's broker received a 
brokerage fee upon his own purchases and where a 
distributor's broker spliv- the selver@swrce wren 
Aas principalrfor transac ci ons ns wil Loneetrire 
principal had bought from the seller without the 
broker's intermedration. -sUntil@recently ~ most 
cases in which the issues were raised were deci- 
ded to be violations.!/ But where the computa- 
Lions-—are. contusing @ there vs no sewed. ehapres 
in 1950, a wholesarer of fish that cole toemo at 
customers through brokers who received a 5 per 
cent “fee, sold “directly toa tew “customers. 1B 
a third of the transactions with ‘one Such direct— 
buyer, price reductions were from 4 DET GEM “LO 
6 per cent. Emphasizing that fish were perish- 


= Tbe 


eo manda supy tects £o-prace:fluctuationss the* Comms - 
sion dismissed the complaint.1® 


ArterTathe brokerage provision:-became law, it 


| was promptly applied against Atlantic and Pacific 


fea’ Company, the chain whose buying practices 
merce ypa cad “of those: at. which Ft? was: aimed” ) Be= 
Bore the law was passed, A. GP. had regularly 
demanded brokerage fees because by purchasing 
mpnrough field’ buyers it made’ the use of brokers 
mamoce ss ary: by? 1'tss Suppliers in selling tot it. 
After enactment of the law it had demanded net 
Percese OTeaitantaty. discounts ‘equivalent® tomi't's 
Sormeri tees, orivelse’ payment’ of the® fees, into 
aocorow accounts pending decision about their 
megality.S ein ithe: proceeding) A. GP. argued 
maat itstjbrokerages was gustified by the ‘sedler's 
paving ot ibrokerages expense, and) that ats: field 
mimes eocnde neds numerous: Serva-ces) to actise suppla- 
fare Ane sCOmMMLSsSmwon rejected» both ~arpuments., 
moma ities (ihaird:Ca rout, which! heldrithait> tine 
pervices: were; merely, incidental and. ‘that, though 
mhe sellers' savings. covered the brokerage, to 
moc epeLe Chesiciliad mot, cost, gustification Wome 
moist ratest hesipunpose?-of ither provision, 


Pattie realtors i nosutshiescases’ Ate Gs Pal Geraeds 1.0 
metain’ its) advantage: by other means: . a). buying 
mescin orrise emt ites OWtput, ofe tas partacularm icommo-; 
Brgtsyt-e eb Jeipalyaise woods substantially: ditfenent: an 
ra Vasey: throm thoisie- thet seller soldwto otherss 
E\eibuyancitiorprivate branding) ate prices below 
ehose of) the: manufacturer's: brand; d) buying 
Bron sell ersi who did notcuses brokers ,. and: some- 
times requesting that suppliers stop such use. 
faethesdOS0is, a@titer:the- brokerage icase ‘hadebeen 
FOlloweds by? criminal- and: icivily proceedings, under 
Bie Sherman Acts and by a consent) decreein ‘the 
mivad- proceed nyse iA.eG'P .whad ‘changed; its buying 
merctices /6 it shad’ increased vertical integration 
and sale of private-label merchandise. Its 
purchases apparently were made with less effort 
fo buy in bulk, with closer check upon quality, 


eye 


and with frequent, small-purchases,.more.emphasis 
upon immediate ee SES fe and some purchases 
CHrOUgh DrOKe tan. v 


Most of the brokerage cases, however, have 
not involved: chain stores or advantages, for 
similar; powerful buyers .«."lheywhave pertained 
to a) voluntary groups of independent firms-;(some 
Of Whichiwere cond 7a LewmtOw.cO TL DO ra je chains, jn 
size) and cooperatives. formed, by (such -Lirms, 

b) market information services that jncluded 
periGCrmance iteIb7oO erage functions,, cc), bredgens 
affiliateds wa tn panoicu bare buyers: dj» fasrms 
that combiner brokerage SCV CeSy With. pur chases 
for themselves, and e) so-called resident buy- 
ers. 2° Many of these firms were small and lacked 


economic! power .-" Some of thems werer engared? im 
activity. that. seemed: unlwkela gor reduces compe la 
tion and may have ‘enhanced Gt: 


The cases that involved voluntary groups 
and cooperativess forced substantial thanvses upon 
organizations® thatewere widely srevarded® as’ @itec] 
tive ways in @whitch small independents firms could 
become; by collaborgtion, ecrrective scompctii tor. 


against corporate (clamns. | these! proupse nad 
financed their? collective actavitves Parcel yr trom 
brokerage Teese Eithecvs Ort themcases: pou tite 


Size and’ Waiicoursof such) croup s  wemer 1Otetie Oe Cie 
One such ‘sroup disinterrated: twomywere wedueed 
substantiadiy: an Members aps = teas, aia a nCoinre, 
one changed’methodss wathoutrna si blesteductionsin 
well-being: one, that» had been losing isitrength 
during dissention about how to adjust to the law, 
grew in strength after thel order apainsitrits 
Private brands sold by such groups were promoted 
less vigorously and decreased in relative impor- 
tance, The proportion ofemiz7 ce tepurchases Uby 
members of the groups usually increased, 


Few cases involved market information servi- 
ces. In these, a seller of market. intormarton 


Te 


had been including in his service readiness to 
buy, for his clients on-request goods about which 
nevhad- giver them fnformation; had»«collected on 
such purchase brokerage from the sellers; and 
nad-credited’the, brokerage to the clients “as 
Pttscts tocamounts “they paid “for the information. 
stoppage -of the collection of, brokerage *ratsed 
Pnencosteofethe roformation storthewc hients (’erhe 
information services adjusted themselves to the 
>toppage, and “continued to ee Lor ether .scLven es 
Without: collecting brokerage, 7 


Brokers affiliated with buyers were of seve- 
nadgekands. -- Some rwere * brokers ‘that “did*an “ordr= 
Pemeworokeraeeebusiness Tbut col vected “brokerage 
mOocuondymon=transactionsias ‘to which they pertfor- 
medanormal brokers’ functions but also on “trans- 
Poeun s ebynrtire «fourm -affiilrated wrth “them? 7 *Ogherrs 
were “dummy brokers," that is, they were used 
Pniyeorachiefly to sobtain commissions aon “transac- 
mens by nrarpartrcular Ybuyer vand had Ybeen “es tab— 
Biskein. Ome eharepunpose - * "Of =these, ‘some were 
mevicoes -tO2divert “funds from “a-business enterprise 
POmindividuals \who rconstituted the ‘brokerage 
Pitm, some wene cquasi “fraudulent in “that they 
pomeealedstheir affiliation -from the payers “of 
the fees, and some received fees with the 
Knowledge of the payer, who acquiesced in’ the 
buyer's use of this method to obtain a con- 

Pe ghedrdrscountseckfiter "such «cases , “brokerage 
payments to affiliated firms ceased. Sometimes 
firms that had been deceived stopped trading with 
the deceiver. Sometimes an ambiguous affilia- 
tion was terminated By sale of -the brokerage 

firm to new owners.” 


Buying brokers usually represented as 
brokers distant sellers that made many of their 
Bales inulots.smalter than vOCarloads? “Examples 
are some West Coast producers of fish products 
For astern Giarkets . O°Such brokers “found trt 
advantageous to pool purchases so that shipments 
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could beymade: in carJdoad -Lots) is Withhesanly 
buyers reluctant to wait for later buyers to 
complete a pool car, the broker resorted to a 


simple expedient - purchase of the rest of the 
carload himself, to be sold while the goods 
were in transit. Sometimes there were addition- 


al advantages if the brokeriwas off: ca alin aie 
buyer ofthe whole: .camload, j-fongityson thie 
shipper could. ned y.uponisthembrokermts credits 
which he knew, withoutitrying.to keep  track.or 
the credit of changing ehoups:.ofysma Ll ibuyer... 
Moreover, both shipper and broker could thus 
avoid’ problems that might: grise ai. buyer wwe 
had- bought part of <a.po00l. car Wer cust Os Caeee 0 
bank rupt.. omunetusen 0 takes dio] ety ial ne 

an. argument..with «athe seller. ) Suchwinec entices 
resulted in development, .of buying -brokenrs, 
Firms thatestill megarded.themselvesmas broke 
but. took tithe sto.substantiual par ts .On stine 
goods they.sold. Some of them anereased »theig 
wholesaling functuo0ons, and. reduced: tei G wc tel ay, 
as Drokers..as, Ghey acquamed acl 1 enue le, jad wes pa 
City. .to cope with,.the mi sks. and «C0 sits soc. Men io 
ines. [hough thus ~bluvd Trelavvous 1) so iit 
mediary, seller and buyer was not inherently 
either discriminatony, ran tcompe thei ce een 
Was, not. péxunissiblee, mnder-~Sectoanw 2) (Cl - levine 
nation of .it by order appears. touhave had two 
COMSECQGUEICES 4. T1ITSt. MOTE ~requent Ly whan 
betore, distanteproduce.s ,.4i0..longer ab) berg 
rely on buying brokers as keepers of stocks 

of goods, established their own consigned 
stocks, nearrtheir distant markets 5 ence colina 
im, SOme. parts..Of two Gountry , 0a Gin eka civ ative 
southeast, intermediaries who had been buying 
brokers experienced increased difficulty in 
serving their small customers, and suppliers 
found that corporate and voluntary chains were 
more attractive than before, relative to small 
retailers, as means of reaching markets. 


Resident buyers were chiefly buyers of 
garments. The provision about brokerage, though 
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Written ingweaysywreléevant. to: theestritture of 
Food distmabutiongeissappdicable toaadd ?indus- 
frics.. It fitertinee sarmenteindustries. badly 
These industries have been long concentrated 
in a few metropolitan centres, where much of 


(icity eprocuctuion 15 done .by small, firms gepoas< 
Prabutors elsewhere have kept in touch. with 
chese- CenarTres® through resident buyers /=macents 


of the buyer who watch styles and buy for him. 
Though such buyers sometimes have been paid by 
the distributors, more often they have received 
their pay from producers of garments as percent- 
aves Ofetherrapurchdses: 5 Whensthey do so;4 

they anagtherproducerzchearlyiviolatesthe, bros 
Keragenprovisione AByethebctosevor tthee los0isy 
the Commission had issued 13 orders against 
unlawful brokerage in these industries, and 

Cwo Or Enenovudensshadgareachedithercourts fand 
DeCimMSMsecaticdpieoinces thebindustries hawe 
peenerigity competitive, rPe9Sishprobable that 

the source oftthecresident4buyer's fee is 
CAbcHeTOLeGaccounted ns thegbarvaininytotrthese 
maustreesy sobthatinolreliableSadvantageurs 
Oobtasmnedibyobuyer orGseller’fromithe-fractithat 
Cie OCherapaysuwene brokeresgteces > Gertarnlysthe 
Commission has received no substantial number 
of, complaints fromthe: industryvabout brokerage. 
the. impaceeotsyihesbrokeragce pprovistonsuponsthe 
Ptuscl veewas scitat: O1 an attempt. tO Change a well 
established trade practice ywith no, evident, pub= 
licipurpose:y The cases appear to’ have reduced 
somewhat the frequency of payment of fees by 
sellers, and to have evoked efforts to conceal 
such payments. Nevertheless, if the Commission 
were to enforce the provision systematically, 

it probably could develop enough cases* to 
OCCUPYARENeC BLuligtimesotirtssstaft. 


Duringathesdast¥i5 yearssaseveral.casges 
have been decided in ways that do not fit the 
Plesduinterpretationgs’ the brokeragesprovision 
that had developed during the previous quarter 
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of a century. They seem to point toward a 
closer relationship between that Section and 
the standards of other parts of Section 2. 
However, these cases have not yet formed an 
intelligible pattern and do not provide reli- 
able precedents: 


Thée Stimulus’ for thevchange sappeareero 
have been the Supreme Court's decision in 1960 
in they Brochs case; “the first? brokeragevcasceco 
reach’ that: Courts Thé’substancesor therdecisiron 
was orthodox = cendénnation ofereducticor.n 
the brokerage fee as a vehicle by which pressure 
Dy a. large buyervhad obtained -ardiscrim(macony 


price reduction.  Butethes decision wastfiver¢o 
four, and?ther Pangtacevof theymajority puteluic 
into issues that had™@been’dead or guLrescent- tare 


emphasizéeduyther point thatitheyfeeshadsbecn 
reduced. tosget auparticulardorderfeandherss ine 
guished ‘this .discrimimatory deviationuman thegree 
from non-discriminatory reductionyrofresuch agices 
it treated the relationship sbhetweenrthes tow ppriee 
and the brokerage fee as one thatineeded proof 
and didenotrVvautonatreally"? compel thepconclusion 
thats brokerageshad beenspassedvtea the buyers 
Moreover sit sSaid*thativit the vbuyershadgerendered 
Servicestojthe selleryywhrehnthadinatwiapperces 
this would have been "quite a different case,"ol 


Thevunsett ling efféct ot themkBrochsdecusien 
has? become evident as to Gost justi fications 
The problem arosevin’a case in whichea complaint 
by’ the Federal Trade "Commission alléved violation 
in that-discounts systematicabtyscivens coelaree 
customers 'werev derived partly i romesystematirc 
reduction of fees to brokers in sales to such 
customers. After considering cost information 
offered in defense, the Commission condemned the 
discounts because these were not completely covered 
by savings other than those from reduced brokerage 
fees. The Fifth Circuit set the order aside in 
a decision that reached beyond the Broch case 
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precedent. It held that the Commission must 
mconsider all cost reductions and that if ‘these 


FuUStified the discounts there. was no Violation 
Biestue brokerage provision. (Hus 1t appeared 

to make cost defenses fully relevant to broker- 
age cases. The Commission then dismissed the 
case and published a memorandum interpreting 

ene, cOUTL'S decision aS meaning that the Commi s-— 
POnme Must mot. rely Solely on “the fact ‘that the 
Better paid less brokerage on, the sales at the 
power Price, Dut Must ‘estab ilrsh a ‘casual relation-— 
ship between the reduced brokerage and the 
~weduced sale price.” The memorandum interpreted 
fie rest O01 the appeilate decision gs dicta wrth 
which it did not necessarily agree. 


Piero ie ae Geille (Cds .Ces MOUCi ua COITCTOVET sy 
poour ~Osts has attected application of the proker= 
Poe provers on to cooperatives)’ "Inthe orthodox 
way the Commission condemned as discounts in lieu 
of brokerage price reductions received by a co- 
Moemgtcive ciat.pOUgnht at reduced praces, “Ccharwed 
meses members More... and subsequently refunded to 
Piet, as Damronace, divrdends “whatever excess 
hmeceipis, remained, 1 ts possessiom. rhe -decrsronr 
meld that, the discounts were cléarly allowances 
to the buyers and that there was no point in segre- 
Pattee savanos 10. rebut, the “implication. that 
these allowances constituted transmission of broker- 
age fees, One Commissioner dissented, arguing 
PMatwunder tie Broch decision, discounts were 
lawful if they were based upon savings other than 
brokerage. he seventh. Circuit reversed on the 
same ground, holding that the cost data of the 
case showed that fie. ci scouts were NOt Li. tbe uU 
Or Drokerace. This deciston its consistent with 
the Commission's memorandum, quoted above, inter- 
Brett oe or it th eC ricult' Ss decision, but now with 
what the Commission called the dicta of that 
decision. 


Tne erochecasec has also Nad an snsettiing 
effect upon decisions about the performance of 
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services by intermediaries, This effect has 
come, not from decisions reconsidering Section 

2 (ceils exceptiont ast to.Serviceserendeued spur 
from decisions: as..to; whether servicess were 
broker's services subject to that section or 
functionals services subject to Sect lon yz ae 
The problem developed in two settings, a private 
Suit decided In. the, courntss and an pubilicmeasc 
decided by the Commission. 


Ing. the. private suites rayon ti rie hay ine 
been denied by a-pmanufacturer otreyarnisia place 
aseonesoL that mManucacturer’ sea] Ob berms cha ien — 
ged the discounts, to jobbers <ass-allowancessan 
lieuloft brokerage... The district. count. onantea 
A motion: £0r Summary judgements tore therpdetenduantse 
The? Second Circuit. first Teversedithetdecsi sions: 
then, atter rehearing,’ decided’ that ther discouncs 
should’ be appraised under Section 29 (a) 4] Having 
invited the .Commi's.sion to submit. 40s) v1 ews. eat 
approved the Commission's View that ehe anterme — 
diaries were independent firms that facilitated 
acquisition of vyarn .by smallibuyers= amdetyn a 
reliance upon ciect10n2) (ci miveh tewe lel eae. 
all functional discounts illegal per se."° 


olmiLarlys but, More” Caitsous Lye ele miGOm Nes 
Sion l has decided: a4 -<Ghavrece- under sect Ones ea cy any, 
considering whether or not there was damage to 
competition. Angintermediary «for toodaproductes. 
that sold to wholesalers only and thus competed 
With vbrokersss took tithes to the woodsennmbowen Gc. 
and obtained from its usuppliers dis coumts. th ut 
were, equaletocthey feesa paidato brokercebyastmesc 
Suppliers and that sometimes were so described 
in the business documents. A majority of the 
Commission decided against the complaint in a 
deciston of which ‘the first version (afterward 
modified) wested’ squared ysonea ftindines thate tire 
challenged activity was not anticompetitive. 


Subsequently, however, the Commission revert- 
ed toward its previous types of analysis. 
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Ablowanecessandesenvicesodn, Distrabutaony eSect- 
Lon 2adjpforbidsspeymentsofsanything ofjvalue 
to customers for services rendered by them in 
distribution unless the payment is available on 
proportionally equal terms to all who compete with 
TNCM 20 OS Erp u trons Sectionr2. (ec). appddesed 
Similareregi.pmementiofsproportionali tye to 
DLO MS 4.07) Ode Serv LCes oT). faci Lities.togdistetbutors . 
Though these provisions obviously were intended 
to be-parallel,.as. enacted.they had differences 
Inewording sthatveappeared.toibesimportant,.— but 
that the, courts have deprived. of, significance 
DyYaingcerypretation.. 


Here ON CCU teOr wd St ti DiUteLV eG ae) a t0 nae = 
Piao einen Lies stnese -Subo.sectl0Ons ditters funda 
Mentos lye tOmetia ta which wnderlaes the brokerage 
sub-section. Whereas Section 2 (c), as inter- 
Dine ie CavLG a tas eet id fee el CT etO.T tS be 1 tec ain Om 
DOM Ler Sone Leoantesorwice £0 .buyers, in connec. 
SLO NmW tbe Dic ihasese and. Dea ther. Cans a sbuye e017, 
DES ate iieO eS0 Or sellers. .o6€Ct lONnsJ eid) ange? 
(e} presume that.seller.and buyer have joint 
Pi CeTe StS siNeaistl Lbucing ¢00ds and scan aid. one 
ANLOtMeTad Di. this workin Various; Ways... (A third 
somewhat different concept, which will be dis- 
cussed below, appears in application of Section 
Ze | Aaet Om tinct Ona. .di.5 Coun tS, tO. distributors...) 
Hencemoecc tL Ols e2.(djeand. 2. (e) seek. {iO 20 
forbad. aid or payments tor aid in distribution 
bya paGt1es. on Oppositensides of distributive 
Pitot ONG Dit tOmGeGi ite tare SS. Dod 
Pionmente OL that did OF. those .oavments.. 


Like. the brokerage sub-section, Sections 2 
(iad 2 aoe) cate sanp Wucabte without. meedatio 
Show pai weciuloompet Ltivie, eihtects iand sLhey 
DiC ONet On 1.O~ Ti ciitetOd) ood. Old 07 Sart. 00 tem. dnd.e¢ CN SC 
thatethedr 2Ct.L0N.WaSailis tated. Dye OS,t.o dustin on 
rences. Unlike the brokerage sub-section, 
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however, the activities that are subject to 
challenge are only those of the firm thar 
provides the allowances or services, with no 
mention Of équi val enteliabT ls ty fore thesteci pe 
ient@thereof.” At’ ones time powerful’ buyers 

took advantage of this apparent *loopholeninm the 
law by@seeking discriminations anthers or mig 
allowances and (services Jins tead 1Of fin other 
forms, but beginning in the 1950's the Commis- 
sion proceeded against recipients of allowances 
and=seryvyices=as Wrolators. of "Section ss OL e 
Federal Trade Commission Act.” Thus, by supple- 
mentary wse ofeanother statute, (po lvcyr ase-00 
allowances and services has been made applicable 
to both producers and distributors with substan- 
Pia syne Ciy.. 


The “purpose of “this part .0f the aw ioeveo 
prevent three types of discrimination? fa) pay 
nent tO dlstrTubutors TOT. services sua teaane 
not been performed: ‘b) payments ula ta me aialey 
exceed the value of Servi ces "peri o1rmedarm ander) 
Fental to distributors Of 9pay nents -0 tease bvemces 
that are provided tor their competi vos. 


ePproportionalily equal terms," "Chem retain 
Ship that makes allowances and services lawful, 
is not defined in the statute. ee eee other 
plausible meanings for the phrase, 0 the Commis- 
sion and the courts have applied the law as 
though “the provision requires fhat the scrpyices, 
facilities, or allowances ‘that’ the» supplver 
provides to distributors that compete with one 
another must be proportional either to the rela-— 
tive value of purchases by these distributors 


Or to the relative number of unites that tuey 
buy. 


To*contorm to’ the Vaw sa supplier: that 
Wishes to provide an allowance, service, or 
facility to any individual distributor must 
ascertain if any of his other distributors 
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conpete wath’ thateone, «There may ‘bei difficu lta es 
ansdeciding whether’ or not) ‘peripheral firmsiJane 
part ofthe compe ting? group. + Suchedi ficult. s 
have grown, for in 1968 the Supreme Court deci- 
GedrtietGit Sirsuppirervse lls dime ctl ystrormet aid< 
ers as well as to wholesalers, his obligation 

to give proportional treatment exists not only 
LOtretariiecustomers whol buy <from himsdarectiay 
but also to customers of his wholesale customeys 
that compete with “the ‘direct=buying ‘customers. 
Identriication of such’ indirect customer sand 
determination of the scope of their competition 
is obviously no easy task. 


ammo enit asitieds thedesroiup) (of di strp-hbutors 
Phadnis i sbetpropormtuonaddiy -tireated.) the supplier 
must develop allowances and/or services that can 
be Sprnope peaotmahia cp row dedi —Propontionalatyugs 
no t Mvenuin medio rseiachiskind ofssermwaic ex-consaidened 
Separatcainne bute wor athelent rwrescombinationsosg 
SELrvVi Cesniandi piace! Ptaies: aseay.groups Ay Sap pilacer 
who gives an allowance to a large distributor 
For the diseribwttorys” tebevid stor zadvert 1sin 2 40x 
newspaper advertising must make a proportional 
allowance available to competitors of that 
distributor whoWare tod ismali ito -advertaseqamn 
such ways. ste may do this) by appropriate oftems 
£orT+ windowed splays , shandbil bs* Vor totheratypes 
of advertising that are within the small firm's 
reach, © 4samaliar byw Poche: [supp Ine yisiends™a 
demonstrator ™to sell “his product: forcasdepart- 
ment store, he must offer a proportional equi- 
valentyY toreStores too smal litto*usevcdemonst ratory 
service - perhaps’ in the form of a display 
cabinet, 


The services and factlities that may be 
thus combined in an offer to distributors can 
becvarvous ¥andithe&combinatrons vof sthem ican 
be complex. The task of determining whether or 
not the requirement of proportionality is met 
by a®*particulartcombination of offers becomes 
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one of estimating whether or not what is offer- 
ed to different recipients includes something 
that.'each canvtuse to a comparable degree. and 
that costs the offerer an approximately propor- 
tronale expense; ito. supp lyiip No=precisaomms pos- 
Siblée an such appradsals<Howevernwmgapsimthat 
contartmimnoth? mg ands of ierssitha taaremomessim 
dispropomtitona teircansibe Midembat eds: 


To promote «con forminty to athe slaw, puke 
Gommissionassvuess: andsy-from time to; tmererevwair 
Ses sia pampinvet, souaidie ; Thats “states ‘sap 
and«in detail each elenentiwnr thei aw’ sarequrre- 
ments .and illustrates each byebrietenypot ieee: 
cal examples. This ‘generalmguade Ws Ssupplienented 
imtwo Ways farsi y in Gnidustiigesitsucimes siecna’ 
for’ cosmetics,” in which vel evant distr pbueice 
relationships are’ numerous ~-the! Commiissiompeatites 
consulting “thevwaindustry, “formulate stetr aaa Ipagaic 
tice rules ‘thaty though werhout formalise rval 
erfectivisee forth ite rpretative gappiecaiht ous 
of cthe Taw «tol <condrtmon's oo thaititandias tay = aoe 
condly, the Commission makes available an 
Advisory Servince, that pau ponmr caaies Ge sexcam nmes 
a supplier's’ contemplated sprogram gas raorka khows 
ances vand“servibees » andesayscwhether sorgnat 
any thins imert cappeanrs tito hechegallhy eaub ecu 
to (quesitromp cand t6f ¢s'o Sim what Swespec as Wap aire 
Lmpac tof this part of ithe haw.4 consists sean 
practice ;s>lhargelyyof cimbluencé Jupon sbugamess 
practices sexercised sbyasuch simtouma un eans. 
Formal legal proceedings appear, however, in 
two ways: the Commission uses such proceed- 
ings whereryerthinks ghatgavsupplayergdis 
flouting the law or seriously misinterpreting 
ites Private vfinmsesuecotheratinmsshor injec. 
tions on for trig] eadamdces: 


Argel ers obligation tundepsphenbawerca- 
ches further than selection of appropriate 
allowances and/or services. He must give 
adequate notice to each distributor that these 
aids are available, and he would be wise to 
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NaVe, CVIgence od thie: notice in writing, @* 

He MusStP tind, ways offassuring. that distributors 
newly acquired are aware of the aids available 
Loethein, competi tons, and: that ali. competing 
distri butormsssare, intormed of each: change -amvthe 
Cermm sO nega) one. ad. Wisco tt emed).s= lis anya parte cod 
the, aldeas condi taoneds upon performance: by» the 
GiStraupitore-. 6.0 .e0pon, advertisinge by ham 
Chectimentitons linessuppiaer's. product, - ithe .sup- 
pier sist vequireds to, take. weasonabil ¢ ccjares to bg. 
SuUdes thats One. OmLd ition, so a otualiy, ful fished: 
Thus ‘a well-considered plan and considerable 
ertOrt are necessary to <a seller who tries to 
comply, wast hoethe aliaw,. jandesthe Commission's -~task 
Of tas Summing ccomp isan ce-«invy.olwes, substantial 
amounts of surveillance. 


is Boe ated othe law bappears. ito. hav 6 ned 
Coed PMLee nt onladle ssc yr iia t.1.O35 sthat. (On. Ce, anos .e 
Promos simeebycepowertul buyers Go .get indirect 
Adv Aedes. .anonestpart. Of sthe. prob em created oby, 
SUCMwed hseh1Mimathons. .appeans,,. however, to escape 
thie slawiss sampact. awJit.aris.es «from the fact, Ghat 
CieweGo tal \0.ume, «Of bUSINneSS.dOne 1n, aus ingle 
Cypenor product by. larnge sdistributors sometimes 
exceeds that done by some of their smaller compe- 
treouseoyceonsiderably more than abs necessary.to 
obtain the maximum allowances and services avail« 
abpbentrom sthegind iwi dual suppliers... Where this 
1S, SO,aslarge distributor may get maximum .avail- 
abLerdiilowanGces.and..s emvcies yt rom sev erad..sun- 
Plgews. And sohtis .- without advertising cand 5s el) ting 
ifntwWoastNateditters. substantially ¢rom them way 
that he wouid otherwise choose to do business, 
Mayuobtain nom his suppliers a substantial 
DOVCiom1ot hls Adverts ie, budget. .0T his. sales 
expense, while to get the proportional equivalent 
each of his small competitors may have to choose 
Woche sung lier will, receive Nas COCpeTa luo, 
and thus may have to modify his selling practices 
apPrec Taba y., 


a 


In On es CeSpe Ott OO. toe C ron 2 (dy anes 
(ey mMapie at su Nt Sil tered Loome toy. Wao Ge iri y 
SOM wad CY US Lie aahGus Cum Oerc Olas COU. (Wwireit 
these Provisions Were apprteda (co chem, 6  DUViiIrg 
OL (POV Ud isle se ry Co cmUIba Cee be se rec try eiy 
uséeiul to she supp iter Wienome Spendine propor. 
ELOWal wena S= UDO ele Sse oetniet ce POT. LU saAlcr 
LnStances. Che: baw osalCaulrcmelt Ol U0LrOpuUrc.onae 
equality imposed upon sire, speicer an -Uuuwelc come 
Chor Ces Delweenl ccasi ne Oe spelae hor Wheat Ine 
Meeiedsand COMUINUAhS COPGOsSO Dy adclig tO. is 
EXPeId heures  tiumlds «nO eaGdet Lona act hVttLes 
Chatawe re 0 tawot Cll Giller aac Os te 


EWwoOr tins Cances Mel tinstar ates uci st CUAL LOU se 
Tikes farses tive @ase "Ol ena vWiinas Uw sa MOC oS 
Manu raceuren. sl TOduUCIVWarahesses “tilat Uepenacu 
LOretheiYeappedl- upon soyle. wire chanved sea 
soOnailly, Windsor  couldeianduce many d1ess  snops 
CO Duy WinesGrndwesces at arce department 
SUOTeS  anGwcer tain siOps With Les tip ce DOU OILE 
and advertised them early in each dress season. 
Therefore, Windsor offered: advertas ine allow 
ances, selective ly eto pertroular "distr 1 but Tors. 
Thus st Violated Section 2etdi = Arrer tire “orden 
apa Dist Ite Ge CON oisne dr) mt cers CHL eC t IeVcem saninl Cow 
ances into proportional allowances, apparently 
With adverse CfLeCcts, D0. uc ee eo 
Sila) buyers ICO buy tiveeeWindsomeadress c se 


The other “case is that of "Hol zberertein, 2 
small bpakerein. ches Das triret. of Go bumbia wir 
tried. to, advertise: tnere ecuncmimcallhy ii GOmpe= 
Citron withe Warver Dakers= His Method was to 
Day allowances slore prererential sdies cit Ore 
by a. larocmrocal food. ciatine "Ane Oocger Dye fire 
Commission terminated the arrangement. ~Nine 
year's) later Holzpeterlein 5s “busimess was (liqune 
dated.48 
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Ravic Ge US Criminatia on by Sellers. The 


CONV eh Odeo ae mina On. Dy, Sel lers. set forth 
Ite Oe Ged cet lealase tex DCI. Dice lam Ge da ala 
COVens GLsGri mitt LON in DrLcCe in. Sale Jot 
COMMON Lt OS bard Single, seller oto more. than one 
BOUVET Ot Use OF TeEesale in the United States. 
PltaUes lO COVCT CLScriiminat ton 2 tne. sr 1 ce 
of services, in leases or consignment transact- 
LOS aeQidt OX pO, tClaGe, lt exit cat ly 2 | hous 
sellers to choose their customers, though by 
Tetusadls to deal such choices ‘can be important 
means of discrimination. 


Pewee Ot ie DLO LD LOM. S etila ieee leis 
are forbidden "to discriminate in price between 
Titrereut purchasers Or commodities, Of luke 
grade and quality ... where the effect of such 
discrimination may be substantially to lessen 
(OupetereLON OL atend LO, Create a monopolyoa nwany 
PouCmormMGCOUei Ce sO CO “INlUure,. CGst roy. OG 
prevent competition with any person who. either 
eTants or knowinely,receavies the, benetat <of such 
Gisctriminagtion, Or .with .customers of either of 
Cicer hereonarts of the: Section. containadan 
ereOMNpt ton LOT acOSt-JUStLited. prace,datterences 
(which will be discussed below), an authorization 
for selection of one's own customers, and an 
excupa Lou tor orice .chances throurn, time. in. Te. 
SPOUsee COSC ano LiL. CON Ltuol so. 1 A, procedun.ad. 
sub-section that. follows. -.sSecta on, 2s (bi). - ave 
thorizes the seller to rebut a.case by. showing 
tidied. Drice.reduction was,mader,in poodstaath 
TO meotna <olpet iors Ss equadday yi ow “prac ess 
(This,.authorization® also will, berdiscussed 
below). 


SINCE a1 scram inat 10n. is. fornbiddeneondiaea Ss 
£0 commodaties of, lake. grade. and,quality srappl1+ 
Cationaof they Law involves -indtiajs. probens 
about the treatment of non-standard goods. The 
extent Ou piysical differences im. commodities 


see 


and thesevyaluation-ot these di tilerenices ipyaueers 
are relevant to decision whether or not differ- 
encés inthe prices charged by thevseltter shonid 
be deemed discriminatory. Where there “are minor 
differences in product, apparently not considered 
important by consumers; they sates bevel yere be a9 
considered: an insufficient «basis *10r rexenmptrou. 
The Commission has consistently held thatvdiftfer-— 
ence in brand names, without significant 

difference in Characteristics, tS Not duclpercy.— 
ence in grade and quality.°% In the Borden 

case a’ price ditference: was ;challenged wheres 
without difference tn the physical, characteris. 
tics, af the, product... consumers 1 peated a thompraud 

aS important.  RKeEVersing \the “Clreul (Con eee iic 
Supreme Court held that branded evaporated milk 
identical with private label milk that the produce 
sold at. lower “prrces™did notsattar nud omen e 

of vrade and ‘quality by bearing a widely, qeaticd 
label. It considered that .consume te pre testers 
were reléyant to the “law's provision sed pote 

iiury CO COMPETI tron talne Ge ti oliemt Geet came mor. 
Teiree (Wl Utocl tmriiat ton. 


DISCIrIMINdatOLy Prices Dy —a |S ee tae cm Ort lire 
tirally uniawitul Teothey probably aves ing ut fou. 
CO COMPetTLtTion AN ways Speciaried ane tice awe wo 
kinds’ Of injury are dastingursieas cmt pas ae 
substantial” lLesseninse of Competition of tendency. 
toward monopoly, pertains to effects that are 
likely to. Teducé” competition any tne marke oa 
a wnole” =" for example. discrimination tia cri 
ples-important competitors ."“the*®second= pertaans 
to injury° in’ a ditferent*sense*- anjury to the 
cOmMpetitiver opportunities or firms" that mecur 
disadvantage from the discrimination. This type 
of injury incorporates the equitable purpose that 
the amendment brought into the Act. Impairment 
of the competition of a disadvantaged class of 
buyers can béiunlawful régardiess’ of its effect 
upon market competition. If, for example, buyers 
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favoured by a discriminatory price replace buyers 
Bhat pay tive tener “price, Icompetitidm iby *thie 
victims of the discrimination has been destroyed, 
but competition in the market may be as vigorous 
psi sberore toilered tuer gUhe- thibtst. type iol anijury 
Wisblachbe: cakvediimjuny tin Sthei broad. on) man Ket; ! 
Bcilseceubitc: Seconuytype > injury inthe marrow, 
Dyewequ Ptah le: sie nse’, 


If a discrimination probably would create 
eecther tty pe rok Sianjury, It ss) tinlawful outle's's 
pilot Ot Fthetstatutory "rounds "for texenp tion tis 
POpiliecap leet o ert w NET tier “ty pe tof “injury Makes 
the discriminator more vulnerable than the 
enews, a0rTr Souve’s {the (Commission power tho *app lsy: 
a Scene dy tia Sis Snot “avai Lablei «for ‘the ‘other. 
mus), (in apply wre ~tne "law “the ‘Commission «rast tno 
micentive seo Grestinrguush the types sor: injury 
precisely’ UEtstconp larmnt’s *usualLPy Shave “alVeged 
Cie narrow tty pe “of Injury» “sometimes both *ty pes, 
nip ssoldom =the sbroad “type vonly / 7 %Sirriice "the 
Darrow types tusually "easier "top rove ys =proce'e- 
mings have “tended “Go sfocus: upon lt ‘whether tom 
Wot seh eo broad type las "been tall egied valliso e4eRin-— 
dings in cases concerned with both types often 
nave hacked 'carerul <da'st mrctrvon “betwee “thie 
two types, and sometimes have found the broad 
type tastewe Wlirasmithe narrow without, a cekeax 
Dass tfor ithe ibroader finding : 5 Where the 
Commission's analyses have had such character- 
istics, respondents have had nothing to gain 
Dy “insisting upon the distinction. 


Tf “the ‘Conmission proves that injury “of 
Sroier kare ws "probable, “Vrolatrom tras been 
proved unless the respondent can show justifi- 
Catron. es bwo types of “Jusititication “are -dvaika- 
bite: =a “showimne “that the "price difrerence made 
anry edie "arrowance for ditference 1m Cost sand 
a showing that the low price was made in good 
faith to meet the equally low price of a compe- 
Eto rl. 


aye 


Section 2 (a) provides a cost defense in the 
following passage: ''Nothing herein contained 
shall prevent differentials which make only due 
allowance for differences in the cost of manufac- 
ture, sale, or delivery resulting from the 
differing methods or quantities in which such 
commodities_are to such purchasers sold or 
delivered." 


These «words, Were ~cametwhl wechoseny «ehinase 
who wrote the bill believed that sellers, with 
their overhead, costs already, .cowered by shew 
existing business, were vulnerable to demands 
for price concessions -that would get, them 
additional busimness.,.,and.that ob ame & sbuneaus 
exploited this vulnerability \to buy ,.at discrimi; 
natory prices.» The mepor t sby ythe «judiciary 
committee of the House of Representatives said 
that the language "precludes differentials based 
on the imputation of,omerbead \to, pareincukan 
customers, or the ,.exemption,of,others, ,from eG, 
where, such overhead wepresents baci iLt.es, 40% 
activities inseparabhe from the «se hiker, os sbusi- 
ness as a jwhole.and not attributable seo ethic 
business,of parneicular ccustomers)son.08 athe 
particular customers concerned in the discrimi- 
nation,” 


The. other typeof “defense = meeting conpetn- 
CLOM. in gO0d.,Lauth =. Ss, bess” escola tee ei ecsted Co 
ute. The two houses. of Congress jad disagreed 
about authorizing it, and the law included their 
compromise. This provided that "nothing herein 
contained shall pmrevent.a. seller rehipitigis soie 
prima facie case thus made by showing that his 
lower PICO psec WaS Made In soOdd st aitipat Gaeet 
an equally low. price of 4 competi toms. Loin 
this provision made clear that respondents could 
introduce relevant evidence, it did not state 
the effect of such a showing. As will appear 
below, disputes arose about that effect; but 
the courts decided that when the showing is 
made in a case under Section 2 (a) it acquits 


ORs y= pe 


coe respondent.>/ 


SCCELOM Zola) eiseapplicabile.tojaLl kinds.of 
PrIce.discmininationg,s Diffenent .kinds .Ghsdis- 
CrIMINAL PON ese. ow. discrimination by quanbi ty 
Utecounts, by.volumerdiscounts, by ifunctionas 
Pi sScounts, [and .byuterritorial pricedifferences - 
have sometimes involved special types of injury 
POs CONDGLILLONSOU especial aproblems. iasntoacost 
dUSTILLCAGLONAOT “as..to meeting competitions 
What follows will discuss first the concept of 
injury to competition; then meeting competition 
as a defense; then due allowance for differences 
in cost. Where special problems arise from the 
peculiar character,of the discrimination,, these 
Wil be <neluded .inwthe pdiscusston. 


Injury to Competttton: Discrimination may 
LNGUTS COmpetition,e.ther,~at the Level of ,the 
discriminating seller and his competitors (the 
PRLMAGY #Line)}, orsatithe Level of the whuy.er (who 
Days toeslow neice .and -his acompetptors ,Gthe 
SeCOUUR EVI ne) es Naere id bScrimiunation takesvethe 
BOUT wun GisLOime b ad-1-S COUNES.. ithe sinyuny may 
also appear at the level of the disadvantaged 
buyers' customers (the tertiary line), and 
even at a fourth level, that of the customers 


Ot Chose .customems:: At samyiiot sehese-rrevels. ; 
damage to competition may exist in any of the 
Statutoryr.deanees: tendency) 19 tor eate ia) momo 


poly, substantial lessening of competition, 

or impairment of the competitive opportunities 

Ot ate sbuyericethato.do mot benefit from the 
discrimination. Any of these kinds of damage 

at any level makes the discrimination prima facie 
inlawinh.selowrdentaty sclearly the .consideratitons 
that have supported the decisions about injury 

7S DOs Sib be «showever, in. only: a few of ‘the cases, 
partly because many cases have been settled by 
consent orders or admission answers and therefore 
are based upon formal findings that are unre- 
vealing, and partly because where the Commission 
has found more than one type of injury it often 
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has not distinguished them clearly nor related 
each to the part of the record. 01 shew Cac ce iiss 
Supports It, “and Many “of the “decisions that sare 
thus defective fave not Deen, appealed... swiae 
follows will be based, necessarily, upon the 
remaining. cases, 


Injury “in “the “secondary "line has “peen "ac 
issue In “Most ot the price “discrimmeatlomeea- co. 
The leddineg decision has “Deen one by ele supreme 
Court in rre Moreor case. Mortons Saluowas 
Soild at Volume discounts that ‘enabled ti1vyc. france 
procery chains to. buy for oS r.o5 per case wire 
customers who bought less paid from $1.40 to 
$1.00 according. to the volume Of thei Dl Gilacc 
The Court found Yopvrous “thar, Cie ssubseoinuwar 
differences in’ purchase prices injured compet: tive 
Opportunities.” Jt sdid, “That responce us. 
quantity discounts did result 11 price uber ee 
entials between Competing Purchaser SeouLt cree 
LO Ini ivence thei Cesave Ghee. Of es cameras 


Shown by “evidence.” THIS Showing, if “tuseliwss 
ageqduate £O Support the Commis si Ol setapD LO pirat c 
findings." “To *the objection that Salt, was too 


small a fraction of procery sales fo poleace 
injury, the Court replved “that, “Since 40. 0c cdy, 
Store Consists Of Many compardatavely sitar at or 
Cles, “tierte is 110 “DOSStoreyway cite ctna mivesno 
protect a ¢rocer ffTom discriminatory pecs 
except "by applying the pronibition Oo: Gne ace 

Lo each Individual artrcle*in the stare = 1s ere 
held that°a showing of 4 practice of selling 
substantially cheaper to some customers than to 
Chelly Competitors 15° “In @tse! & tourtneronieeta 
JusStL Ly cOur.-conclusi1on that “the Comms -ronm ts 
findings of injury to competition were adeq- 
uately supported by evidence." 


With this authority, entorcement or tire ena. 
of price discrimination has stopped barely shore 
of the view that a seller's price difference 
between competing customers is prima” facie aties 
gal. Any substantial and sustained difference in 
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buy ingppecesehass been, resarded. as.anjuri ous, 
Difthes bene hicaary.o¢. the. discrimination: reduces 
Disepricesaim, nesedline.s his, competitors. face 
thea hecessityy Ofte cither: losing: sales;.or, Losing 
PLOW Use bye Peducinge thelr, OWwnhe price si»eitasthe 
Deneticiaryedocsendis reduce, hiss selling, pra ces, 
Dep OO Lda NSelaArverenroiits, that. gives him substan— 
Limiivelamerrs resources capable. of. use, fom 
greater sales effort or some other means of 
attaining competitive advantage. Since preven- 
CioOMeOte compet it10ns4s. enough to. constitute, ithe 
LOGgbadden, injurye,s proot, that. competitors, ofe the 
beneficiary are numerous and strong is likely 

COs be, held. insudd hcjent. to, overcome, such an 
analysdsset0Teawathout, the. discrimination.they 
Maeice besiore, numerous, and. stronger... cdmi larly, 
proof that. the beneficiary's competitors, are 
making profits and growing larger is likely to 
Dotnet dsansutticient.. since) but fore the dascra- 
Manat Lone tine ve Mi Chite bes makang.s mome, prota ts, and 
Prowimney taster. i» tne the, Moore. case... an, which, the 
Denerseday ese OF) thes discrimination, did-nos 
Reamtcem theirs sowns Sale) pra cess. customers, of; the 
Ciscr ime natin cgsse Lert hat? paid hagher, praces 
Gestat uwedythateitheyvye had. not; beenr inganed? Dypnthe 
discrimanati ones s The Commission) dasmais.s ed; pt he 
Cestimonyvyepyenandines that the dascrimanation 

Washi angers than: Mopg)'s., discounts for )cash,, which 
thessame, customers, thought important... ,.Jn .conftirm- 
inet ithe: Commission's decision, the Faghth. Cig 
Ciite Sadide Thaite the. fact that somes, buyer S53 pad.d 
Momemihaniksuhei st competitors, Joconsta tutes. an 
adequate evidentiary basis to support the Commis- 
Sion! Seiiindine, that. the price discriminations 
May. substantially injure competition.', As to 
Mie contradictory. testimony, the. court said, 
Vemei T.1answers were conclusions contrary, {0 
Samp) eo mathemat us. on AgWitness, cannot.be 
allomed, by. conclusions. to, deny, a. mathematica) 
Paci ands all. thes tostimonys Of, these, jobbers , 

on this score, amounts to ~ if they understood 
Pieatact so eas Ghat. they are not, objecting...” 
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Where the price difference is territorial, 
the Commission qualifies its view of injurious 
discrimination. Early cases that involved dis- 
crimination of this kind developed in a setting 
of price fixing, in which the Commission appro- 
priately held that the pricing formulas that it 
attacked were being used to injure buyers by 
denying them advantages from location near the 
plants of their -supplréers; and in tne sc te eace 
the Commission defined prices as the net reali- 
gations by “the Seller (de the pointe of were imc co 
the goods. -“Latery in considering Cases unitate: 
by conspiracy, the Commission modified its view. 
Lt ‘recognized ‘that when purchasers are Girrercnisy 
located, competition between those that pay 
different prices may exist only ton “Pyngeed areca. 
or “only om, the fringes of saves "Cerrerorie os. 
and that therefore “the concept vor imyjury ceve— 
boped tin “the, Morton -sakt “case Was 0c. eeussa! Iayy 
appropriate to terceroria YP iserimena ero = eer 
rederinsdn price tot iredm he pil Cer ace tn ve 
pont “(whether at tie ‘buyers Slocat Loms @ ene 
seller's’ plant) was “appYroprawee "to “tite at ran sec 
tion, and it came to recognize that where there 
were advantages of location neither buyer nor 
seller had a clear right to titese advantage ss 
In Los] a Senor wemb er ot atts. start feap ree secu 
thus its’ policy toward” territorial) prvce: ii ore 
ences>. “lok thee law "hits. at” thes practi ead 
throttling local competition by lowering prices 
in one geographic area while maintaining prices 
in.other areas... 1[t '‘seeks> to prevent aeriaree 
seller with an anterstate treasury.: 110m supe 
Sidizing a diminution or complete elimination 
of profits occasioned by discriminatory price 
cutting in one area, by maintaining - or perhaps 
PELSIN = =) TLS. DOTMaA Ll pTOL Cap le prc cars. tere 
ture in other areas .... The area of the price 
discrimination must represent. ~4 eas SUD Seo boo 


portion of the over-all sales of the injured 
competitors." ) 
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Where the price difference arises from 
funectionaltdiseeuntss; peculiar dafficuities 
have arisen in formulating the concept of 
injuryionAlfirmemayadifferentiates itseprices 
Lotwhodesatderssfromedtsipricesstovretatlerss 
for because retailers do not compete with 
whodesatersiedidferents pracescatodifferent 
functionatelevyedsiaresnotrconsideredsinjurious* 
Theresure .ihowever ,: distadbutors{thatesoperate 
atwmorecthandones level«u. Chain, stores; like 
wholesadersyobuyadirectilys from producers). bit 
competeasturetaad: withhretaslers:iwho: buy>from 
wholesaterse judnetheséhandrothersrelationshapss 
competing firms may receive different functional 
discounts, and the differences may raise pro- 
blemseoiy angury 2 


Whengdanrcetyandsindirectdbuyers..competes 
the) eenceptyofeingugy isidiffaculs¢., to. appiye 
Theediaw’hotdspdascramanators résponsibdeazor 
injury notsoniyitogtheebuyers-discriminated 
against, but also to the customers of those 
buyer segr da hbuseacoproducerybecomespliables for 
thesetfeets, uponacoipetitaonyamongyretaalers 
thatermaymarise, from) thessazesofatheddiftference 
béetweenuhisepuices.toswholesalers andohisuprices 
LOI directa buyinggmetailers.,. -lnethen@urtissecase 
low; pricestoncertain) firms»that*bought dixectly 
from Curtissigavejthese;firms advantagéscover 
others that bought through intermediaries, and 
the Commissiog found the advantage injurious to 
competition. fn theeStandards0ilt?casegean 
important part of the Commission's complaint 
wast tdvate price: reductionéto!aejobber «had »been 
S On i@ar enrthatt pant of; the reduction had. been 
passedoonstomretailscistomers’ of that’jobber, 
whor then@had®aabiyingsadvantage overiretailers 
who bought directly from Standard. Gertie 
Conmirsstonvattrackédythislastidiscrimimnatorys” in 
such relationships, unlawful discrimination lies 
on either side of a knife-edge of appropriate 
relationships between prices to buyers at differ- 
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ent distributive levels. Unless the supplier 
controls the prices ati which intermediaries 
resell, to firms thatecompetes with his; direct 
buyers; heccannoteassume thate theremwid lange 
discriminati onfined avourn of Onemous ticsemuwo 
kinds. of competitors. ?Y¥eteror Mamet opundcertake 
such control is to engage in resale price main- 
tenance lmaLpracticestontrany woe Uhedse cnemal 
policy} of sphes anh ityusaslawse 


The difficulty was’evident in the Commis- 
Sion!se@ordertinethesStandardsO0il. case ewhacn 
requineds thats Standardenotidi sceriminat eme py 
selling such gasoline to any jobber or whole- 
saler-atvaipruce, Lowermathan? thes priceswhaen 
respondent charges its retazrler-customers who 
in Lact .competeran. the salevand wdistmabugrono fF 
such gasoline with the retailer-customers of 
such. jobbers or wholesalers; where. suchy Jobber 
or wholesaler -reselis such pasolinewtomany 
of: its. saidaretailéer—customerse at hesiset ian 
respondents postedetank=waconsprrcesoredirecily 
Or andiv,ectly eran tseto any 2 sic hea ewaaencd Cus to = 
mer any discounts, rebates, allowances, services, 
or facilities having the neteetiect oflasreduc— 
tiOnsin price to. the, tetadleres. ¢Commentimceon 
thrsepart~eoftheorder.,« thei SeventheGir eude 
pointédsoum thetestandardvconldine tacont nod 
jobber resaherprices,2ands thattthemonuderiocave 
vitandard. thegchotecrof claminat inoesasts. whol e= 
Ssalerdiscountsy orjusin gvitse Pachter omchoose 
Lts. customers, toirefusertotsel). ito. wholesalers 
whose resale prices were below its own price 
to direct-buying retailers. 


Whevecinjury: has seonststedlotedamaccato 
competi torsednythe praimaryhdiine festitemcasescamay 
be divided into two groups. In one group, 
there wassevidencesofppredatoryrintentebyethe 
seller, or the seller so dominated the market 
that damage done by the discrimination clearly 
tended to consolidate that dominance. In 
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the other group, the damage done by the discrimi- 
nation consisted merely of diversion of business 
LO, tre tse eetrom sth; se like rss: .compet rons » S50 
that.,ats impact was. scarcely distinguishable from 
iva ty Ota tp Male, fCOmMp etast Hon, at self) melnssiuc hheases., 
decisions have not ibeen. consistent ,..and, have 
involved recurrent differences between the Commis- 


Si ony(andsssome of, ithetnappedikate) cour tis.. ylher,Com= 
mission has used the controversial view of injury 
Wi th-«comsadenab leivcons iss tency. i tknsone yease ,5 dt 


Px cart lyaaren exc tedigan wana livisiys' bysone mor “hs 
hearangijexaniners that: damited primany-line,an- 
pUuryestOna nipumyy Of. ative, broad type.°/ Ine lOSIRe as 
Said; thadey “Whe sreryaymature, of Wuantityeprice 
diitevéentaads i ssto divertabusinesis'sto the, seller 
Panta noessich tdutferentajalis i and ,- insofar,.as they 
Cannogerbe. juste d byscosit) dif ferences, or other: 
wise: defendedgstany ‘substantial, injury) ito» .competa- 
tion due borGt em ef'a hitsp twat hain thie bangwt, -t he 

Act ."© 


IMB... aintver. =the decistonsthat, included 
the Sfonesoi ng quotation had been owerruledwon 
appeal, the Commission qualified only slightly. 
hnheacwa vewrotatives.s cope:lof, “such injuryol A, fanding 
On SUDstantrawecompe tl ltty etn jury aon Gthegs e) Ler 
bevelimis (warranted Ws. > where the evidence shows 
Stonrercant adiversion of Ybuisiness from thetdiscri- 
muna COrs Meompeti tors tothe discriminator .or 
dimiirsiin& profits eto competitors resulting 
either from the diversion of business or from 
theme ces sity vor meeting ‘the ediseriminator's 
lower prices, provided that these immediate actual 
effects portend either a financial crippling of 
Pose Neonpet Lt oT,Sis.caspossibiiity of an santicompet— 
Heiter comoentration Of. business Minglarcergse] lers ; 
Of 2S oni tieantsreductiion in theanumbes of sells 
ers in the market. Bmisuch arsituatroen ~anthne 
fmiding Ofbpossiblercompetitive ~dnjuny is not 
bottomed solely upon the fact that there has 
been “or ‘may continue’ to be diversion of business 
grelosscuot@prorits, “Instead; the vemphasis 1s 
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placed upon the reasonably foreseeable results 
of the diversion or lossiof profits, "69 


The courts have not accepted such a view 
without yarious qualifications and some rejec- 
tions. In ‘the case that contained the Commis-— 
sions Statement’ 5 ustagquoted,” the Ssepyentiv Vii 
cuit rejected the Commission's decision about 
injury in ‘the’ primary ine, crit reamed at fas 
based upon "questionable analysis and insubs-. 
tantial evidence," and concluded that’ as tothe 
primary’ line’ there was nei ther proofeor disc 
mination nor, proot of Injury to “conpeTruTri on or 
competitors. In the Anheuser-Busch case the 
same court held that’ Section’ 2 is’ "not™concerned 
with mere shifts of business between competi- 
tors," but> required ‘that- the Conmiss von =prome 
"substantial impairment of thg, vigor or’ head th 
of the contest for business." In ‘a private 
Suit the Ninth Gircuit’saw no, injury in terre 
Fial discrimination in. Lite. pric Gao prec wc eal 
to recover a market share that had decreased 
from 25 per Cent to ll? per Cent It tou eae 
it thought the disctrimindtine firo oc cose 
"realistic response ‘tO Drevi0us Chanees 0 Oe ier. 
in. the field "ertner on tie Oca iy me eee 
Wheyos. . 


The, law about InturTy. 1S SO.Writ cen tiated bad 
GiscTIMination Lesults- in, probapd | toy ope Bene 
the Droad or. the Darrow kind oO) «any dee 


level - primary line, secondary line, or tertiary 
Line, = the, price Citreten Cems C1 meen ae mors 
gal. “Critics often allege that what create 


narrow injury in the secondary or tertiary ine 
may be pro-competitive in the primary line in 
that an oligopoly is weakened and its prices 
made more flexible by discriminatory price 
reductions and retaliation against them. So 
far as this may be true, its truth has no 
apparent relevance in administering the Act, 
for there is no statutory provision for evalua- 
ting against each other effects that may differ 
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Meeting Competttton: At first the Commis- 

SrOW itlerireted the part of the statute that 
gave discriminators the right to show-that they 
Pam ete soompeti tons low price “in, sood trait 
as merely a way of making available certain 
STlernceewrerevant' to the probability of injury. 
ve eveowmt werrect. sor "Sich sa. (showing was tiTst 
ear lopred (iirivensively “in the DetroLt casoline 
Gacer ocancard Oil Co. of “Indiaria had cut “tie 
Pei ceror Vea so lime “to \lour firms by classifying 
echem as *Pobbers , (though one sold wholly at 
fold ieletand sone (Others lsold partly “so. “Ore of 
Mie mereditced s1tS -retatl prices: another wave 
Some -Oleerus rectal Ler-customers part Of the 
PetcuGcte Lon sli-Vlower prices “and “in Various other 
forms." The Commission found Tnjury imtthe ‘secon- 
datw tine, ona. ruled that Since injury head 
already “appeared there was no neéd to consider 

Stancaras deiense that competition had been met 
ban coo fapthe- Reversing the circuit's attirma- 
Dvoirdr tits decisron, the Supreme Court held 
five “to three that ‘cood faith in meeting compe- 
tition is a complete defense, and remanded the 
Caseubor ‘dpprarsal or “that derens'> “asi"ortered 
by Standard’. 9 With “two ‘dissent's:, ‘the’ Conmrssion 
rejected the defense on the grounds that Stan- 
dard, knowing that the discriminatory prices 
wére potentially injurious, had not tried to 
change its price policy after the Robinson- 
Parva Nce pecane Law “tiat tne Low prices 
expressed Standards pricing policy” not ta 
departure irom et "to meet “a particular sttua- 
PU wd wasnt ee 8 esis! fale) of Standard ™s mayor 
compet Vtows farsied “similar prices, recognition 
that any of them was in good faith would make 
the same defense available to the others ‘and 
eliminate the need for any of them to establish 
non-d tscriminatory iprices.-) The Seventh Circuit 
rejected the Commission's analysis. It saw in 
Loe recor. preot tivat the lower prices, were 
departures from a non-discriminatory scale; saw 
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no reason why one firm should be denied a defense 
because others might also use it; thought that 
Standard's knowledge of the probability of injury 
was irrelevant, and thought that if the lower 
prices were originally made in POO dU: stare eu Cae 
had been no duty to revise them when the law was 
enacted. The Supreme Court affirmed the circuit 
court's decision on narrow grounds: that where 
the assessment of facts by, a2 Jower COUTrE (1s Ot 
arbavra ty, jai d untggsonable Lt Wil ot be 70 Vc i 
CU Pile sO pea ts 


Though this case e€Stabiished the leva lL suti 
ciency Of the defense, it jalso 2st. ueo ee 
narrowness of the exemption that is thus provided. 
Goud’ faith Ls obviously. absent 12 the pulposceo. 
the discriminator Ls to elimindte Of 7 ccuc cmc On pcr 
tition. ors) Similarly geeresive Taunenmuimad 
Gere tls 1c. Om Tt" the pynicer medic 2) mec cckes 
yather «han, fol bows, the -Uow py tice oso boo. TL 
continues: after lower prices bys compet) UOiecsseta 
known, to have lapsed. - The defense has jalso been 
found inadequate where the discriminator had 
sufficient, knowledge athat lower opyaces werceractu- 
ally avanbabpu.e frome * ome ti Gonse A firm may 
not Neetrcompet Ltionrerf “1.7 thas, reasomrston kaLow 
that, :Ghe price, -biei ng met wbs pis ems wun | awe. 
Moreover, jthe» might .to aee ta .Lowern tp Gace Edoes 
not inglude, a--right:-to,.char pet ua «pence astasi Lower, 
or to make: the reduced’ price Javan Labia tomety pes 
of transactions more extensive than those for 
which the competitor's price is available.// 

This limitation has been interpreted to forbid 
reduction of the price -of-4a) preminim.¢brand sto ga 
level that eliminates or significantly reduces 
the customary price difference between that brand 
and competitors’ products. /8 Dt vs. fcVear vtita t 
the defense is available only for retaliatory 
departures from a non-discriminatory pricing 
policy, but how much breadth and persistence 


through time this requirement permits is far 
from clear, 
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Due Allowance for Difference in Cost: The 
PUTVOSe OL tie "COst PuhovViISiOnN in “the "law was 
stated explicitly “rn *the “conference *report by 
tive. CONVIeSs. © Ihe “Oli! “assures “Go tne.-lass 
GUSTLIDUtOr, as Go’ everyone “else; full “proteceidcn 
ii rie Use. and reward Of “efrTcrent “methods ain 
production and distribution."80 ag formulated, 
the provision was not wholly appropriate to this 
Stercuepulpoce Loti emak ine price StTuctures 
uUrlawital wien price ditterences Wurt parcicular 
elasses Os .buyers and» Cannot be COSt-JuUSsStiiticed, 
DUte leaving them. lawtul when prices do Tat vary 
Wet OtoretcCrCes in cost, the provistTonm, encour 
eC comes tabibsiMelLl sOltepTLce "Structures. Lia bast 
Meactitec yer elatave COSts, would "be Dilascd 
Covare undue -uUnitOrmicy.  _Liis Encouragement 1s 
elmeanced Dy the Lact that Computation ot ecost 
Gebel teu eo eta aecask SO CXPpensive and s Omplox 
15 .tO=da-scOUraye attempts to undertake it and’ to 
Mehomesrecesco rin LCrVeLry GCitficurt . 


Pease Lov s On 1S Gelec lly oO. as Medilo med 
CiricTeney Ineacdacvional Ways. Inv explrcre Ry 
SOLDIICINce caste TUStitircations that, depend upon 
me-allocatioms Of overhead. Costs; “dt3wcreates a 
legal®obstacle, to eftorts to use adyustment “of 
Piecureiative prices of similar goods To dittereme 
kinds of buyers as a means of diminishing the 
AmoOuUn@- OL Male capacity and making Puller use of 
equipment. It discourages experiment with diirfer- 
SNtital plicit as a Means Of, LMproving, propor ts 
HOus in the amounts of goods produced” or aistri-~ 
OULrcCOnTOIn teatro. thus TCducino their COLA s we GOs Us 
POD ttecepitmy es. Ol. Legal, protection any suc 
experimfient ctiat tai1.s to. achieve the intended 
Pesuit.or tiat, though the total Costs are reduced, 
OCee nol aise aiileve GitlerencCes 11 COSTS ar 
PeoctmevuaiestOmluie, yilce, CLirTerTences slilat calc 
used as incentives to competing buyers to 
PUrChasce “Ii dilttetent proportions, 


These limitations are aspects of the delip- 
érate preference of antitrust legislation for 
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competition over efficiency so far as the two 
are not compatible. The only additional feat- 
ure. here «is that. the haw of ~price disenimina tion 
has not only competitive but also equitable 
purposes. 


The lawmakers probably assumed that rele- 
yant cost information was available or could 
be readily obtained, and underestimated the 
difficulty of comparing price diitererc es wean 
cost differences. Cost information segregated 
by products is seldom available to American 
business.°! Where such information exists, the 
task.of, allocating. 1t properly Tehri te cu ee 
Moreover, since price differentiations usually 
arise because of differences in buying strength 
and in.depgree .of.competition,~ratherethan 
because of differences in cost, the task of 
€ost. justliication «typically consists. inepoce 
facto study intended: to~wdetend decisions Silat 
were not initially based- upon. cost Undeueur. 
stimulus of the statute,» costwaccountCingenasc 
developed .rapidly. and. somesconpanieswiaye 
CTLEd CO ;pMaintain COST. VveCouds [eu Leap eee. 
UusSé In Settane thee upor cea there ye ert 
tie, 2esu lie vawe Decir disappointing. 82 


At the time that Section 2 (a) was amended, 
S€Llets Whose price structures Were ble a ae. 
the amended law often wanted to change them. 
Many of these sellers had reduced prices under 
pressure; irom,»certain Duyerss but did ono ueknow 
enough about tCheim costs. to know Bow fopetneds 
existing price differentials canld be -justretred 
by cost differences. Recooni zinegsthe .cond7t pons 
the Commission did not immediately start enfor- 
cing the law by legal ‘process. “Instead. during 
an initial period of time it made a group of 
senior staff members, of whom I was one, avail- 
able for Calks with firms that waneeda tie bp in 
appraising their “own prices, and tt took no 
legal action if, as a result of such help, the 


prices were so revised as to be apparently lawful. 
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Mostsorf" the: conferences: focussed’ upon quantity 
discounts. Jatheys oftenzended zn) recognition: that 
small differences in) quantities had received no 
discount but distountsihad»been/availabie for 
relatively large quantities and had become 
largero tor) staidile larger! quantities: yetsaunder- 
lying’ ditferencésiin, cost aroses largely, from the 
facteithatihereeweres lump-sum costssdn makingoa 
sale,v recording? ait),s making’ deliverysoandyrecéiyv: 
ing payment; and ‘these».costs changed) Substan= 
Piallys percunmitioreaproduct withysnaldo increases 
in quantity (that received no discount) but were 
CMV a0 pe re nee ror increases: int quantities 
alreatiyn larcenos Adtier! then talksjomany. farms; vod une 
tarily, reducedior clauminated t.heiri discounts) for 
large- quantities, though few of them initiated 
discounts for increase in small quantities. 
Thess. Voluntary changes, probabilye accounts for! the 
fact that» after enforcement of the law began the 
Commission's complaints, though they included 
Various) chedienves to;volume discounts, included 
Very Lew abouts quantity) discounts. 


Se Cit Ons Zab )o of. the, Act. places, upen, the 
seller, janes bumnden. of. wmebuttaing, prima, tacie. proot 
Of DT isteiidiscriminations by) showings, costs jus tata - 
cation, yoiuchy Aust ificataons, have been submitted 
in. melatinvedy: few..of the cases, an which, the 
Commission has alleged violation of Section 2 
(a). Presumably they have not been attempted in 
the: other, cases for several) reasons::, ,.@), the 
respondents ichose. .to; dispose, ofthe, case. quickly 
by not contesting the complaint; b) the task of 
coStediusta tacatdon; was, toog,costlo. to. be worth 
attempting, or) .c), the, kind of; discrimination 
involved was one that could not be plausibly 
Nelated, td. cost, differences: ¢€), £5 At), consisted 
of Uns y stem atic. price, concessions; co particular 
customers. ror; of,. orant,. of volume, dascounts sto 
buyers ftmaty add d, nots -bays the, sspecad faved) vo lumes., 
or ‘of ~samaitliar, kinds, of. ofbes oales SellingenorT Of 
territomial. pnice, digferences, perverse ly related 
to ditierences in transportation expense. In 
some instances, a respondent offered cost justifi- 
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cation for»only part’of; the -alleged discrimina= 
tion, and in some the Commission thought the 
justification valid for only part of the differ- 
encesias to which it? was submitted 


Recoenizings thei siceamciutyy ots sua tab Ven ome 
information and the difficulty of bringing it 
to relevant focus, both the Commission and the 
courts have been lenient in evaluating what was 
submitted. In one case, the Commission's opin- 
ion. sajidz0'Gos te studies s0tfathemsom Gapmesemecad 
in this matter ordinarily do not afford precise 
accuracy but, mustanecessarily cmb iacemar number 


off conjecturali factors: andialiocaelons ami irene 
is inherent in them a reasonable margin of 
allowable error. Where they are made in good 


fauth andoin! aceordances wit hgsoundh account ins 
principle s4znitheys should) be gawenr veRys-gacac 
weiph tote, Respondent saburdentiandereth erace 

iS very sereat and) ityshouldshaweitaw ts bie wWarl 
neasure*of consideratlonowhien 1 ts becomes mappa 
rent «that it has. made sinceresandrextensive 
cLrorts ste. discharoe athat burden. ''83 In a 
Private suru, “thevs¢econd Circuit texpresoed 
1tself similarly. PAs to ‘averages  submipucd 

by “One "Of athetpartwes.e it) sad Seo wr equi 

a Seller “in ‘these Circulistances o'n ws-Giehy sane 
cost differential in each “and “every transaction 
with his buyers, rather than on the aggregate 
basis of ‘their "dealings > would proveminduriy 
onerous. (The vinpact™ of sucha Tequirenentamreht 
be to disctouragevall price dat ferential se eeven 
those actually Wustitied py icost distinctions. "84 
As to’ certain “‘eccounting inprovisations iin the 
case, it Said? «VA thoughisuch antaceoudunne 
method obviously lacks the full measure of 
desired precision, it appears to have been under- 
taken in good faith and ‘to accord withthe 
minimal requirements of sound accounting prin-. 
ciples @:\'. 0° Both vetie: Courtsiand thevbedenat 
Trade Commission have recognized the dilemma 
confronting defendants in suits such as these, 
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ane “have liberally. accepted “datacderived. from 
ditigation~inspired accounting methods." One 
aspecCerore this steniéncy has beensthat. the 
CommisstonVdisvegards (as-de .minimis&slipght 
meSlaualeprace=dirterences that remain unjyus- 
gifaed by =cost=an’ situations in°which ‘the *respon-— 
Generhasesuccessfulhy Justified mosttofrthe 
differences. 


ASMA Ole DLODLCM Lieyusti ti Capron rl Ss et Osund 
acceptablespgroupings of products7and. buyers for 
purposes of cost comparison. Where the seller 
Provices=as ong line of products, y there’ is totten 
noeprODLei 25, Owe scrimianationethateprobably 
would require a product-by-product comparison. 
in’ suchPe¢ases, they Commission will authorize 
SEOUpAnoCvOLtaproductspainy cost computation. 8 
Grouping of buyers’, however, is frequently in- 
POmtantwco, ti Mesdecast0ngots Chey Cases FOre cost 
cCOMmputation,s each: class, Or buyers as to which 
costs are averaged must be reasonably homoge- 
meouse=-— that. iS, at» must-ineludervall buyers 
with whom transactions are similar in the way 
that. they=artfect. costs: and must®exclude ala 
buyers with whom transactions are dissimilar 
im suchswoys.-2AS the, Supreme Court, said in 
Tegecuinowa costs detense. bys Borden in, 1962e 
PAY bhalancesis.siruck* by thes use of classes, for 
cost justification which are composed of mem- 
Dersvort such’ seli-sameness: as to, make’ the 
averacing of’ the cost of dealing with, the, group 
wvyalid ands reasonablevandiciums of the cost of 
dgealinpeNwieh anys speciticumember | Uleh. ons tire 
Pests Ofte Mistse inv thesuse. otsthesayerage (cost 
er customer. proupangs, under, the. proviso of 
Sectrone 2. a) 76) a- close resembilance™of: the 
indiyidual members of each group on the essen- 
Higa ls; pointpore points, whichidetermine, the, costs 
considered, "87 


Where a seller seeks to cost-justify low 
prices to a very small number of customers by 
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comparing his costs in sale to them with his 
costs in Selling to. all of his Other ‘customers 
as a group, his defense is likely to fail for 
lack of homogeneity; for some of those that do 
mot get the tow prtces—are-likely to, fave 
characteristics that differentiate them from the 
others and make them similar to the favoured 
few. 


When buyers. have, been sroupéed unto, accept 
able classes, problems Femain 2S. tOnsey pecwe ecole 
that can be used inh ASCeEr taining, Cost sainse ren. 
ces. Where price differences must, be. justitied 
for Particular-products. thatiare, on lye pans 
the maker's line Of products. Lhe. fits tanec sea, 
step is to Segregate the costs attribucabren to 
those products from the other costs. Often this 
involves. substantial, diftTiculries in sapper omc. 
DE JOint costs, bf the.methad of vappopelaner. 
ment that 15 used seems arbitrary Or ike ly co 
enhance unduly. the relevant. costs and thereby 
enhance the relevant cost differences, this 
defect may invalidate the cost justification.°®° 

If appropriate sevregation Of Costs oye como 
GLETeS 1S Achieved, the next Steps secre, aiid 
of Costs by classes of Duyers that. pay ,ai* ere. 
prices, Should the Commission. challenge the price 
difterences, cach price to0 egen elas Of pny oe 
(1t Yound to be injurlvously diirterenc.; wien ed 
to be Cost-justiitied=arvainst, each. Of themc. i. 
prices. ‘the larver ‘the number (ot price. Glaee ose 
the more elaborate must be the segregation. More 
than once the Commission has accepted justifica- 
tion of some of a respondent's price differences 
but ‘reyectéd it for. others. “In tnesl1 ont of the 
difficulties of segregating costs, firms have 
incentive to Keep their price classes tew.- Olt = 
setting this incentive, however, is the fact that 
the smaller the number of price classes the 
larger is the possibility that some of the buyers 
placed in the class will be so different from the 
others that the aVCYVage COSt ALTTTiInuLcea Lor tie 
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Manufacturing costs seldom can be reasonably 
Bevrepared Dye type. Ot- biyerans Jney; may, differ 
Brom buyer to; buyer. tf, coods. ance made<to. the 
yet Ss epee Cat Ons. nr af. products oni dS dnt ete 
MLtLtent.and .sisnigicant. costs,.of resetting 
machines aremneces sar y..bef one.each. production 
Ful. aNd. these. Costs, can. be. spreadyover. monre.uniats 
mee rne Tunis, longer, » Usual ly. however, produce 
Powis A. COntaAnUOUSss PTO.GESS: dNnewhich, costs per 
Pitot DrOduer snot athtected.by, da ffiexences 
on transactions, Wath. particular, buyens...Where 
mals 1S (sO. “the. COmndssa. on. andthe. courts; wide. 
Pegett waive ort ort. Dy ties Seller to attributes 10 
buyers that buy in large amounts a disproportion- 
pee Parl OLeanyreconomiessofascalesinuthée manu= 
Factusingiprocess thst hel attains’ byiancrease 
iin hd SetoOrdie busa nessa: tor? the »totale vodumeé 


of business,is+derived-not only. from the.,few 
Poros DlMcChases. Dice aiso0) trom: the.many, smalid, ones. 


Meuse not Cia terentialliveattributable to,ei ther 


inher cuevanrocost. ditterences: usually arise 
Mieatsir owt on... oales to ditferent buyers 
often involve differences in methods of estab- 
mou ney Ontatto a ine extent and:kind«of), sales 
PeLort al. amounts Or. clerical work.» in, the 
POcatt@on ana guration of storage! Of. g00ds, in 
meanevOortatton expense, in-Special ySeryrces. tO 
PverDuivyer. and in ditficulties in obtaining 
Payment. <The, Supreme, Court indicated .in,a 
wie tumsi tn. One-decision that. Section. 2- (c),,pre; 
Poudesraltlowances.to Ruvees based upon.differ- 
ence in brokerage fees. UST ingall oObnertae ss 
Mecus ChenCostaprovaso,0f Seectionnzifajvassbroad 
enough to cover whatever differentials can be 
meentsi1teu by Cost accounting’, 


Thesproblem of, identification, ,however3 (is 
ZFOUstantialpeanrsomercOStSwaregnOteclearky thaces 
POteeLoO Patra cilar sources, sand psome pmichtiebe 
allocated in more than one reasonable way. The 
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Commission described the problem in 1941 in 


these terms: '",... where the expenditure is of 
a joint nature ... an allocation must be 
made.<.0ften Tt ts dpefi cult tot nec wulle 


of effort or service which most uniformly 
represents the same amount of expenditure and 
for which statistical datatare ‘avoidamc. = 00 
example,eit at ts desi reds uo" ascend tec ie 
direct selling tost of a commodity Dy customer 
classes all of which are served by the same 
salesman. shall. salesman ' s-sellangvertornt ac 
measured by the number of calls or by the 
nunber of minutes -— tnae US. by Bee: Cale Use 
ot bythe time unit? Oremay tier er sund crete 
given conditions, be some other measuring wae 
more Satistactory: “BOT when aunt. tomieO oe 
Practicabic to obtamn. the necessanmy in Lovmatecon 
and will. that unite representsa Uni torieganoul. 
of expenditure?) Regardlessioft thesunue chosen, 
it. frequently as necessary to make ver auerate 
Special studies .to.obtain thes in borma tone. = 
The Commission, thought the task hardes: for 
aistribution costs than for manutacturimeecoctes 
because a) disor Du Glon. proce sc. 5) ai cemme a 
Standardized: by distribution (costs. homie lenyesibaw © 
nore clasSsitications-vand tty pesto anal us Uoreecis 2 
by commodity, distribution. .heanne bated macr ye. 
quantity sold or delivered, and method of sale 


Orn delaverys sand" C)> jOnTt COStS. sade: sNO Lemp leds a 
LV Ge 11 2 StY aT bit ren: 


A. Fimm'’ that attempts cost’ just 1s voor onmmist 
cope with such di ttircuities- in sucha manne wenie & 
the results are plausibly reasonable and devoid 
of identifiable bids; and this: €ome wiehine tie 
limits of the leniency that the Commission and 
the courts show toward effort in good faith, 


Few of the differences in cost are ce PVA ATC) 
be quantifiable by class of customer unless busi- 
ness records have been kept with such quantifica- 
tion in mind; and even where the records have been 
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Priva b Ly desioned.. uses,of them.in justifying 

price differences requires in most cases special 
analysis., Moreover, some of the relevant costs 
May change significantly with*tchange, in the total 
Pi27erOd stie Class Of -customers 0 which, these 
POSS are wmelevant and with,adaptation of the 
Porter lsrmeLiodsson scale and delivery towsuch 
PNAnCC Se Nh sS ize... 1nus the,.results of cost studies 
ore siilkely to become.,obsolete with passing, time. 


Recetpt Ope Lau pul ee Yt Ce Discrimination: 
PeCllOieeeGr provides Uthat.1t.shall be unlawtul 
Bod sony perc On .crcaged 1n commerce. 1n the course 
of such commerce, knowingly to induce or receive 
Pec rocrti ni nati Gi witeaprice,which-1s prohibited. by 
Pics Section. 


hiss ep OV oO apparently. Limited. to pres 
discrimination by an oversight.due to congres- 
sional, haste, doesanot.coversall..discriminatory 
Soncessvons.piWhen thesbrokerage provision mass 
mi obatedsibuyert was well. asmeseller.,asy.a ivwaolatox 
PprdacamiSection 2. (c)s,radrscussed,above..«4When,a 
Pcllereprovadesfidisproportionateral Lowances + an 
Puobatilom ofpsectron-é2-(d)% hthe -buyerqgmay be 
mn VWwHo bation runder Sectdone2. (f£j)4+bueg ondy «Lt 
mae rCurcums Gancessareesuch thatathe dpscramina- 
Porvaal bowaneesh cant besinterpretedeas “indirect 
AiSserinanatyons ineprice; 5 Otherwise, viola- 
Mmroms OG ebotmwoections 2 .0d)Ttandi2 (e). ido not 
mpose Ni pabe@ilatyvupon buyersia Howevers? in 
coping with discriminatory allowances and 
Services thesConmissiondtusessSection.5 of the 
Federal Trade Commission Act to impose liability 
Rnonnpuyers#hymnterpretingttheirirecerpt vot 94 
suchatavyourstasyvyunfair methods rofecompetrtion. 


Butwphe. chearsmeaningeofsSecttons2e( fj 1s 
fo estabouusl, pivereliability fort, price discri 
minatroneas tSecttony2. (a \lestablashesyseller 
Papi eOTyOetWiiot 1ollows will spertatnetomrhis 
rypecopemeaniing . 


hae 


Séetion 2°(ty 1S SUbSTantiably more ellis 
cuit to use than Section 2 .(a). Ihere wate 
problems of interpretation of its commerce 95 
clause that have not yet been wholly removed. 
Apart from these, the wording of the section 
clearly makes the buyer liable only if the 
¢67ler is ltable’. "Tat. cases against Duy > 
are thus dependent upon the illegality of 
conduct’ by others creates difficulty in deve. 
loping such cases. A prima facie case against 
a *sellér can’ rest upon Wis conduct alones and 
can be based upon examination of a substantial 
sample of tirat "Conduct. “Such ta ease vedmenevome 
the basis tor a. brodd order arter examination 
ofethe selVer’s™contentrons about Mic=owiecusts 
and the evidence that he produces about low 


Prices Dy his CONpetiTrors .- “lo devo opr ed 
case doainst a buyer, no*such €economy Of citer 
1Sepossiple. lf a’ powertul= buyer CetSeda cri 


Navory= price Teduct Tous £rom several se lLeisom 
these are unlawtul-only-in @nstances, 1mw nen 
the selver acted tililevrally?~and a¥snoweney tueac 
he did so requires that” a sceries of eposst ume 
COSt justitications* and  {uUstiitcati ens ose 0 
meeting competition be considered and found 
inadequate. Only by thus broadening the field 
in which abbepaitty as?foeund cane tie case 
against the buyer support anvorder? broads enouch 
to amend: has general -course “of. conduct. 


Moreover; the sbuyer actssiildegadtyyonivaar 
he does so "knowingly ivwGAtefirsternet Commrse ton 
interpreted this word to mean that the buyer 
must be awaresof the fact that there was asprice 
differential. TUsSthptthishinterpretatwon eee 
obtained consent by several powerful buyers to 
orders against them. But the interpretation 
was tested and rejected in the Atltomati¢c Canteen 
case, The Supreme Court held (with* three justi- 
ces dissenting) that knowledge means Sut y. 
knowledge - that "the buyer whom Congress in the 
matin sought to reach was the one who, knowing 


-115- 


full weddvithatuthercwasedittler likelihood: o€ 
a defense for the seller, nevertheless vrocee- 
hed) Chote ert ness urer for Voweéery pri cesy din at 
therefore teequwared: thes Commis:s i ony totshow tihat 
ie Dihyor srs 1oOuUsSan tunisuspec ting recipient of 
prohibited discriminations," The requirement 
Meant Vohat thes buyers mus tk now, notiponlhy that 
Chere sis GallpT pcevidiiser a maaation but salso that 
bt tis mbar pes epmomehe top be.jgaxsource of; dnjurye: 


EpepUeurtsadbso hcdang edyithe sburdennot, proog 
aboutptat oheasycone wand possibly. bothy of the 
defenses available where there is injurious 
discrimination. In cases against sellers, the 
Commissa ons had, proceeded An aceord.withysectaon 
2 (bdsritorpilace, upon, theyselierrthe-birden,of 
“yt DOdcanceands.pro ving. his cost defense and 
Che (Commiiissronqiad)takens the}; same) positions in 
te tcas esac aams-t iCanteenw, The: € ourt. held , 
higw eviems.) .t haveray biryertus, net daable: ai at he 
Lower vpriers, ‘are .eithherwathin? enerofPathe 
sellers ndiefenses+ suchas fcoste) us tit Dea tion, oF 
not: kmowm iby. haminot, to~be,waithin, ones ofa those 
Metemices es The Court.amplified as follows: 

Yo. wee Coo DKea thes, facts thaty theo buyery doesr not 
have the required. information, and for good 
TFeasonsshnould not. bey required) ton obtains ats 
has» control inigyimportanteo, einer tainly: the 
Commission with its broad power of investiga- 
Hi ohwapdehswbposnas praor, to sathesfilangeo fa 
complaint, ois.onh, ajbetter: footing to,obtiaain 
this tiniozmataon thanetheybuyer -! 


Thus the Court imposed upon the Commission 
the jburdens of, proving: both, that atherenwasino 
Vi binivocostudefensentand. thats thesbuyer, hadgesu ch 
information that he knew or should have known 
Uliatett buss wae. tarate.d hl bough, tine, pesuct before 
the Gourtshad otoxndodwith; costs pustricgcatnony 
the Court's language was broad enough that it 
nightipertain «also «to «the, defense tof meeting 
compet Piaton's  Howewer, .ehsewhe terethe ideca sion 
rFenarked that ysince the buyer tis tLikebyi sto 
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know about prices that other buyers are paying, 
he would be well qualified to show the existence 
of lancther Competitive offer? ate atdiowspraicers D 
he desired ‘to ws! suche antoerfierm ini detense- 


Theidecision included: suggestion Dyawie 
Court about how the Commission might cope with 
its duty to Show the buyer's) kKnowledmers a it 
said thate’ "Trade ‘expera ence: ined? patricia r 
Situation caniatiord a. surticiuent de mrecmcn 
knowledge’ to provide a basis ior, prosecucvones... 
The Commission? need only Show ,) to ‘establish ats 
prima facie case) thatthe: buyer knew iOhateitie 
methods by which? he’ wastServed? and" quantitiesm: n 
which hes purchased? were! the. same? as> inestnemcase 
of hiis* competitor. $< 1f* thet methodsPora quant meres 
differ, the Commission? must only show! that sucn 
differences: could not give! rise to, sutiacient 
Savanes. in; ther cost ofitmanutacturcy, = saleuor 
welavery toe qustity* the privce* davtiher entails a cmd 
that the buyer, knowing these were the only 
differences .= should have’ known! thati'theys could 
not pives TY Lsie® tou Sutin Cente COs Stivers 


With ts? burden ofoproots thusmMenhancearn= tine 
Commission reconsidered what was pending before 
Dt sand changed? 1ts? met hodseof  attack@le for ina 
bality to prove ‘enough knowledcer by thes buyervees t 
dismissed pending’ Casesvapains tuSatheway stores= 
Kroger, Philco, Sylvania Electric Products. and 
Crown Zellerbach. It continued to develop certain 
pending cases against buying groups concerned 
with automobile accessories. In subsequent procee- 
dings in which it had no direct evidence about 
the knowledge of the buyer, it developed its 
case by showing the seller's costs and inferring 
that no reasonable man could have believed that 
the discounts the buyer received were cost-justi- 
fied. Inferences of this kind obvious] ye cans pe 


persuasive only where the gap between costs and 
PPC esis" wie: 
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ihissprocedure> has been adequate asito 
discounts to buying proups where, apart from 
necsotaapvons® about discounts: theres was no! substan 
tial ditrerences Dbetween= transaction siibye sied il) ears 
With. members Or, the? yroupy ands with? other 
buyers. 98 It) tai led\s however,© inyatl casevane whi ch 
the buyer, a cooperative of automobile parts 
dealers “used! ditierent! buying methods and 
performed different! services;than theljobbers 
tO. whom the: suppliers sold.’ Int this casey the 
Commission's decision was reversed because it 
had motpeen based? upon ‘evidences showing! that 
the dn trerences dids not reduce costis: suits caentiy, 
CO, JUS tiys fone? Lowers prices. 


The Commission's. attack under Section 2 (f) 
was also successful in a recent case that invol- 
Wedetiis counts. tOre promotlonals Serva cess thats the 
Commisston’ challenged.under both Sections 2 (f) 
and. 2 (dyes Herewan appellater court: theldtrthat 
tive iver So promOtLoOnads actavity gaverhing a nfore 
mation enough that, DO SSeS S52 gis 0,8 hes shou lds ana yie 
inquired about promotpronal payments: torother 
buyers,10 


The Decline of Enforcement 


Earlier parts of this chapter, havet contained 
indicatvons® that@® in various respectis application 
of the Robinson-Patman Act has included, alongside 
corrective action that was an appropriate part of 
atl Prism policy. instances of inconsistency 
ditticimt to avoid because ofidackooft clarity and 
SConsistencyein tne Act ttselt, and anstances: of 
application of ‘the: ‘Taw ‘that ‘had’ dubious merLur 
intervention to protect buyers from harmless trade 
practices, protective unteryenttons: against 
slignt om doubtiwl injury to ‘groups of ‘purchas— 
ers, and even proceedings that had anticompetit- 
Ive Impact. Though some of these results were 
attributable to defects in the statute and some 
Pomtnemt acre tnat COTTection of Dnequities 1s 
likely to include proceedings that, though impor- 
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tant to persons mistreated, have no impact 
helpful in maintaining a viable competitive 
system, the development of such applications 

of the law soon: aroused severescraticasm, or 

the Robinson-Patman Act both among those who 

had responsibilitys foryentercings if, andpaD 
public discussion. Though both the Department 
of Justices and the, Federal? Trade, Commission 

have jurisdiction tosapplyisect ions ze ots hie 
Clayton Act as amended by the Robinson-Patman 
Act, and thes Department.ofsJustace: alone has 
authority to proceed) ons the Gomernment/s_:behagee 
under ithe criminal provision iote the, amendago ry, 
act, the Department. has. doneralmost) moti ieee 
apply either part ,of this law. .Jhijs amactnon 
apparently has been due: to adverse appraisal, of 
the Act® and.of most proceedangs Underasiie 

Within the Federal Trade Commission, some senior 
members of the staff also made adverse apprai- 
sals of: parts) 0f the; Act andgot mmangegot, thc 
proceedings: unders 1, parte cudiariws pies cy Comear— 
ned/ with brokerage: and: those: concernediwiinh 

the more dubious: kands: of comp etatay crim nye. 
After amendment of the merger law in 1950 "state 
Criticism. tended. to erow,. £OpTai iy sComnp dao 

with the numerous instances in which merger 

law could be used. to averirantaconne tri yc 
developments in particular markets and concen- 
trative: tendencies in the. economy assay wholes, 
renedial actiron against inst ances) cof (pace 
discrimination came to seem to many staff mem- 
bers and some members of the Commission itself 
to, deserve: ja, lowem cappmaisale aim) estab) weniaias 
priorities. These internal developments were 
strengthened by criticism in Jearned soumnads,, 
to the general, effect that: the, Robinson—Patman 
Act fitted the general onodncy cof) tiered tse 
laws badly and that there might be doubt whether 


it had promoted more competition than it had 
retarded. 


co! as Bas 


Teive? (Cigar toa orf) Ic Tait isctiesm) tof: the! (Robins 
son-Patman Act came in three documents in the 
Pave “io Ors tani yea rity th9; 710s « 6 Twolstask fiomdés 
on antrerust policy appointed: rby two. ‘sircicdis stiate 
Presidents, though they differed as to many 
aspects fo t-polvey. fiwere: alike tin sehatt ‘ehieikx 
TeporT es wun'c Puided “sciverie: Sc wi titcitsm? gf tithe 
Robins O17 bd td News oi Theitfisr sie mreporit said 
Chat the slaw shad stdiits'c ouwr aged etyp eis: cotfi cpr ce 
differentials which might have improved compe- 
Puecron "byeele sisicimmire Obie rigidity tot 2olibgopo- 
Fis tLeep tuoi. .0T Nb Vericouraping hrew Sentry? 
and venat nn Numerows Aother (res pecitis's stlte tact 
had “injured competition.'t!01 The report said 
tChavreerov.er Prequrres:- ta hnajor overth awl ,% sand 
included a suggested draft of a revised statute. 
tie Se coud sreport sievenimone tsewerpe cimsrts 
eriticism, “advocated irepeal ofisubsections (Ce), 
fav yvand =Geveand t*hbroadening ia f “thie de fiensejs 
app bRcabletto “subisiectivon °Cajrpeso vas tte adke 
them more readily available for sellers whose 
price differentials do not stem from a predo- 
Ory Spurposesand ddo snot injure 'compéetirtron syn 
the market place (as opposed to disadvantaging 
individual firms)."192 a third adverse criti- 
cism appeared “in’a*report by /a"commLrttee that 
the American Bar Association appointed to 


study the Federal Trade Commission. 195 


Commenting about these reports rn*a speech 
im May Hoys* "a=Conmrssivonéer of -thetredéral Trade 
Commission said that "Robinson-Patman is being 
slowlyanestheti zed)" argued <ethatetherAct 
“yrovidesssmabli*firns with equality of Jopportus 
nity and protection against unjustified differ- 
ences #in®treatment" *and"said *that*its goals 
Pare *noOF LESS oe ape aa today -thanrthey were 
37 -Years ago. tl 4 


The developing attitude in the Commission, 
which ranged from diminishing enthusiasm to 
adverse appraisal, resulted during the 1960's 
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in two types of change in the way that price 
discrimination problems were treated. One 

was effort to replace litigation by some kind 
of bess formal “action .< jin tire) 1950s actnron 
about price discrimination nearly always had 
consisted in formal complaint that ended in 

an order after Contest, “a consent: order sf0r ea 
dismissal. The first Signaticane mdeparture 
from this ‘pattern iwas use sof trade practice 
rules in the cosmetic industry as early as 

1951 as-a means Of “changing and making -more 
flexible the Commission's previous interpre= 
tatiow sot sSiec tian be) For tene law.195 In 1960 
the Commission issued.a pamphlet sVguidevatontne 
meaning of the law's provisions about allowances 
and -sérvices vin Vections 2 .(d) Bandage te) anc 
it has subséquenthy re=1ssued yenac geupec min 
revised form,!96 p)During the 1960's, use of 
various kinds of non-litigative procedures 
developed rapidly; “primarilhygbecause they twene 
suited to ‘the 1Commnissronsiresponst po ibreelecma 
to adyertising ; labeling , Vandimvsrenreseneacran 
under various laws;*’ but these procedures came 
to be used “as ste price discraminatnomeause. 


Asydescribed injthe GCommassron Seangual 
report for ‘1968. these sprocedures wertceas 
follows: "Keeping in mind always the degree 
of public interest involved, cases were handled 
informally and on as broad a scale as practi- 
cable;” If the problem wasswidéspyead ana 
could be alleviated by clearer understanding of 
the law's requirements, the Commission would 
Tssue Industry Guides;eif sit anpecaredscnag 
guidance needed firmer backstopping, FTC pro- 
mulgated Trade Regulation Rules upon which it 
could rely in ‘the, prosecution of cases; andnit 
the Commission had reason to believe that law 
violations could be halted without recourse to 
time-consuming formal orders, it was willing to 
accept from individual respondents their formal 
assurances that the illegality would be discon- 
tinued, In addition, FTC issued Advisory 
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OPINIONS On the Legality or allegality of pro- 
POSoCU COUT Ses Or. aAcCLIOnN bY Individual busine ss— 
NEV ZO VUSthess sUrOups. "by dll -OL “these means, 
Che-GOMMISS1Ou SOU i- ce? tireg “Lo “torestall Vio0laa 
tions or to curb them with the least expenditure 
of manpower. Even by thus “lightening its “case 
load, the Commission was confronted. with more 
than enough hard-core violations capable of being 
halted only by formal orders."! 


ByIA1905 use “or such procedures had “become 
estabplisheusmot*onlwias ‘to déceptive practices 
DUt ai1SoO. as CoOUprice “discriminations, <The sGon- 
mission's annual report for ‘that year spoke of 
PChe Inecreasaiely -ObViLOUus YEruth “that! more “com-— 
Dilance Wath -Cie-’Law=can ‘be: Jvachveved by sclearly 
defining its requirements and persuading business- 
men to abandon. cblegal ipractrces«<without the 
delay ena 4cost softihrt reat von! ‘than 0) strive thor 
CASeCWOTK “Statistics, tand of “sllepali tives? ofa 
Eharacver and «scope that scant be. countered tet f£ec — 
tively by the issuance of Industry Guides, Trade 
Practice Rules, or Trade Regulation Rules."109 
It _also.enphasized “the value of “advisory opirnrons 
COADArE cure pis ness men. Prom neme =a such 
work have been revisions of the guide about 
allowances and services under Sections 2 (d) 
ands 2 ee. inclusion oF -sinvlar cuirdance 1m 
Publicatwons about particudar industries’ such 
as those selling greeting cards and beauty and 
barber supplies, and provisions giving similar 
imcterpretations, legal “status ani’rules -1ssued 
about mem"s and boys!’ 'tarTlored clothing). 


Apatite TrOMmesuchn broad developments, the 
Commission has supplemented its means of extra- 
begal act ton by two’ devices’ concerned with 
PAvTiaculaayyiolatcrons: a) aceeptance ‘ot (assur- 
ances of voluntary compliance" from individual 
violators as substitutes for formal complaints 
and tormal orders, and’ b) informal “disposition 
Ot s0-~caited "“iitormat cases, which apparently 
have been still less explicitly structured. 
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In the years 1966-1970, assurances of 
compliance were used systematically, and in at 
least three of these years they were more 
numerous than formal orders.112 [nformal 
dispositions were still more numerous. Between 
1966 and 1970 they apparently were several 
times the total -ot. orders: and. assumanices 
combined. 113 


With this change has come a second -- de- 
crease in the.importance attachedytoyomice 
discrimination as:-apart of sthe 2Commi ssioimes 
field tof action... AS cear hy ast iveug! Foti sree 
commission had begun to avoid what senior 
members of the staff meg and Se as over-emphasis 
upon brokerage cases. il Duane, othe; oh9 GO) is aire 
importance of various iothernckinds (of prece 
discrimination proceedings was down-graded. 

This was done informal ly -and: gradually and mas 
left no clear .trace, inv publ ieeme conds. Be LhemGroma 
was consolidated in +1970. whenja,-bmoad scteruce 
tural “reorganization included »,ostabii1 siument SO ea) 
Office .of--Policy, PR Lanwia ng-rand bana lita onpeGo 

"help the Gommission establish +1,6S spay papas 
determine its, priiomi tases") cand) tio. act ga sued 
counterforce to. individual. recommendations 

coming from various staff members interested 
primarily in _only one area of the Commission's 
activity."l115 he duties of this Office include, 
in, effect, exercise, of veto power as, gbo, so Gon0- 
sals that formal, complaints, be us sied: aes 
influence appears to have been used against 
proposals for price discrimination procecd mugs. 


Recently there have been few formal cases 
about price discrimination. + 1m the. fascal sean 
1972, in which the Commission issued a total 
of 18 formal complaints, two of these charged 
violation of the price discrimination law, and 
one of the two included that charge with other 
charges. In that year the Commission issued 18 
formal orders, of which three pertained to viola- 
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tion of Section 2 and one pertained to unlawful 
BecetpU OLeaLlowances. In the f7Scal year 
i974, the Commission i1Ssued Il ‘complaints, one 
OL Withee tne Ou y One that involved price 
discrimination - challenged under Section 5 of 
Mivaredcral sitade Comission Act use ‘or 4 
basing-point system by plywood manufacturers. 
Mothat year,” 24 cases“ended in ordérs. (Of 
these. 1ine wertained CO Drice discrimination = 
OMe Vavainat sGiScrimination that violated 
PECtLONN. (aj. tChwec avainst ViolatLlous of 

Sect One 2 (0). and five dismissing complaints 
that had charged violation of the brokerage 
Drovirsron., in March {97S)"the*cases  procecairny 
toward adjudication by the Commission totaled 
ieee se One InvoOLVed price disctimina= 
CLOn Pabone. abut two .sncluded™charges "of priree 
desSeriminacroln With.Octher charges: 


Surtenisy ethe Administration tS preparing 
PO eect would) SUbStantially ‘amend the price 
dicot rwninera On law, but “neither ”1ts content ‘nox 
feetolwarveesunmmary OF Tt 1S publicly “avai labile: 
iMioaeeecoMema pec cl ero. the, ANntCItrust SeCClOneoL 
Cice WetcanebateAssOCcLaciOn, a Deputy ACtoOrmey 
SCenetatecatd’. 8'An Administration task force 71s 
iti tian stages -of preparing recommendations 
fo the President ‘concerning reform or repeal of 
Pie f2obinson-ratman Acts “That. Act clearly 
His cOmeacece price Competition aid may Operate Le 
EncCoOuUmace veTtical integration by “large retarl— 
pepe MUPtoOwe es In anotwer recent public statement , 
Anetetarieyvrorsrtne Antitrust Division of the 
Departient Of Justice summarized official ¢rit— 
moasumo cei Act. as toOllows: “Unitortunately., 
the Robinson-Patman Act, while no doubt preven- 
ting the demise of some businesses in the short 
run, Im many cases had hurt both the consumer 
and those tt was supposed to preserve - the 
*mall entrepreneur. It has done this by rein- 
FPorcane soli sopoly pricing, by making entry 
against those with entrenched positions. more 
wit ticult., “and py “preventing businesses, “small 


Aga 


as welt as  larce, strom Caploni ne Chica page tru 
structure to reflect the démands or the market 
in which they do business. Indeed, the Robinson- 
Patman Act may in’ some instances fave actually 
enhanced the position of large corporations by 
encouraping vertical integration ana thetuse of 
private Drands. "On #balance swe pe lie ve-s oinae 
supposed benefits of the Robinson-Patman Act 
have Wot “juStLbied® the continual s ONmoteurat 
Statute s Testrr cl eons .On sen Geo r cies imirae 
freedom in their present form."117 


Tiere 1S already @indication that pune eet 
will encounter substantial opposition by several 
organizations -that sspeak (on Ebelhalet 201 esma ul 
business. Ajlivedy controversy, about soup ui 
policy toward price discrimimat pons.) manent: 
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VoegmGRIGE jDLSERIMINAT TON 


Footnotes 


iNest oN VerTsci1on, Section. 2 Tread as tole 
Lows.qe lt yshall be unlawful .for.anyeperson 
ene aved BTN COMMeC LGC, sin the .cOUTSeCMOT eSUch 
commercere:theredirectiy or indirectly to 
discriminate in price between different 
purchasers of commodities, which commodi- 
Cues oem oOLd elo bse 2.cOnSumptlon, aor 
GBesaie\within the-Uniated States s..2 where 
thesxeetect.of such™diserimination imay.be 
CoesubsStanGuallyelessen compet itiLod OT 
tenid=forcreatc. a monopoly in any line, of 
COMNMET Ce: -eProvaded, that- nothing, herein 
eontaumedeshall prevent .d1.Scrimindg.e on sin 
PUuLce abetween-purchasers.of-commodtties 
OMmaccounteot Gittrerences in the wrade: 
Gualuey, Obsaquantity ofthe commodity, sold, 
or that makes only due allowance for 
difference in the cost of selling roratrans-— 
POEtLAuLONn Or .arsocTimgnaciton in price on 
the same or different communities made in 
good «faith to meet .competition: and pro- 
Midgea Eurtner, wathatendthing wherein Contain— 
ed shall prevent persons engaged in selling 
goods, wares, or merchandises in commerce 
from selecting their own customers in.bona 
Cihiemoransacbions and. not, 1n. restraint oc 
Ceage. 


For citations to these cases, see Corwin 

Deeeadwands, the Price .Dascrimination. Law, 
Brookingseinstitution, Washington; D.C., 

POS 9 aap. et 2 0. 

Lbid = p26. 


The earlier decision was in Mennen Co. Vv. 
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Pe T.G.. 288 bas lie (L925 ee Pie ee 
George Van Camp & Sons Co. v. American Can 
CO, Ob. Blip 2) Bul cee ee cle 


Between, [919 and. 1927, sales Dyschata ee Core 
ries almost quadrupled; sales by chains of 
VaTlety StOTES, ,dTUSSTOTES. Alice Cant vine ores 
more than doubled, and there were lesser sub- 
stantial increases by Chain, .oODc cout oro. 
chain shoe stores, wearing apparel chains, 
and chatns of Yetail outlets 1o0t.tlat onder 
houses. See Bureau of the Census, Statis- 
Gical Abstract sor the -Untited, ola cs ee coe 
p» S325, and’ Ri. M. Cilewelt Ved i siaekerr 
Channels for -Manutactured -Produc es... 5. 


Among these were a), dascriminatory state 
taxes (enacted in several states) computed 
at a rate per,store that was, sraduated: up. 
ward with, increase, in the total quuper sor 
outlets, possessed by, the Chaga. nati oval, . 
b) state, laws, (enacted by several, stacesy 
against. sale below Vcost", devised, as. an pre— 
ventative against use of “loss Teadere. 

c) state laws (enacted by most states) autho- 
Tizing resale price Maintenance Toro branged 
goods, with amendment of the Sherman Act and 
the Federal Trade Commission Act to exempt 
restraints upon interstate commerce incident 
to such laws, and d) pressure, as noted 
below, for reviston of the law,of price 
discrimina tron. 


The Instruction by the Senate appéars if 
senate Resolution 224. 90th Congress. 1 sr 
session (1926). The reports were summari- 
zed by the Commission in its annual report 
ce bali Ey Be Boia Ws pees Ae I 


EO. 


Ls. 


Poy, 


| tie 


14. 
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Un ope ee bowie: Detar y Go", (80> -F Sapp le 
Cece clalsie,s odd Oe), 


ease eee Na Olle Dt ry Products) COrp..,* on 2 
US, Bie So 507, 


NaS igs wisi st to. Vv. Cannat lon: (04.6 55> 
Uomoe eel.) 8 A. previous, decision, by» tie 
SUpseite Our in tavour of the plainta pn. an 
MOC Geet avails ioe yiite. (pre ad GO 2 S4sp US) Ble 
(1954), had been rendered in a case in which 
Ne wmiadeesued. wider pot hr Section: 2° “(ays Of whe 
Clayton Act and Section 3 of the Robinson- 
Patio SActt.,- -and= ther Court had not made ya 
distinction between the two statutes. 


The’ guoted, phrases are from House Report 
C2675) /4tn GongsrTess, znd sessi0n. Similar 
Danis cseanpoared ein senate Report. 15027 


Tivescror ed remark iand* others “appear am 
Federal Trade Commission, Robinson-Patman 


Actrhasconpy messi anal: Expressions and Formal 


DeCi Sons. pebruary 1942’. 


For the process by which the Robinson-Pat=- 
man Act became law, see Edwards, The Price 
DiS Miibat uO, dW, OP.s (C1)... OTe 2 Dp. 
Di eed 92 ands Pamly Wie Ki iine 2, A 


Robinson-Patman Primer, Macmillan, New York, 
197i aD Dea) 20°" 


Section. 2 (c)**says “that at shail ‘be unlaw- 
fuls'for any person engaged in commerce, in 
thes *course ' wt Such, comirerce..: 10: pays Ors grat , 
or to receive or accept, anything of value 
aS ascommission,” brokerage ,, or Othe compen 
eation, or any 2llowante ‘or -d/scount® Ti“ Leu 
thereoct, except for services rendered an 


connection with the sale or purchase of goods, 


wares, or merchandise, either to the other 


Ea 


PO. 
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party to. such tiansaction, on Co, anya pon, 
representative, or other intermediary therein 
where such intermediary is acting in fact 
for or on ~abehal£,).074 1,5: Sab iects toss herd erect 
or andirect control,” of any party sco such 
transaction other than-the* person Dy woom 
suchi.compensation,.1s, 50, granted, or paced: 


The question arose before, and was uniformly 
settled) in, the same: way iby-:ithe mecond, slhiuad:. 
Fourth, and. Firftthe Circuits? in. biddle™ Pucca 
Sine CoO. O6r Fue 2d. 6 Ste Alle Nol, (Ct Cues. Bilao One 
Oliver. Brothers: «1027 .F? 2d iGo see ota Calera. 
1939) Great. Atlantic. ands (Paci Cae core, 
106 FS 20) 5.067/6 (oO tde CAC Utgt ee oat enie DIE 
Crawtord. Coy," 109 Eo. 2dr, 2208" (oe he Ge ace, 
194.0)2 anid Southiea te, Bro Cera C0) e 8m Ue, 
2d Oy MACH OCA Cu te pelo aes o 


TALS Lssue was raised not-only in the five 
cases Wasted in’ m0 tes tl) 5 bar teas Oo; ag to ay 
Bakers, oF America, “bd Fo ei2dee 5.950 ie site a 
Cutt. sue 40M. Motor ny Mar hie tain es ea ee mee ee, 
20. 970 CY th Cir rcu tte, Poa oy ai ee ces ae 
Grocers Alliance Distrpputine CO. 2 Umsch. 
94 lee Cae crite se” Cob 2jeo Sa) nis. emese iL 
conclusion was reached in the First, Second, 
Third, Fourthy;: Paidth* and pevenens cmtciesice 
In the Webb-Crawford case the court justi- 
fied? its. conclusion) bys so ichancines thereoca 
tion of a comma as to alter the apparent 
meaning of the provision, and said, "Commas 
are not to be. suttered= tio: dete at. tt he  glepiss— 
lative meaning.'' In the Modern Marketing 
gecaston,, the Court. saad “elo wes whinge 
proof shows that such services were genuine 
and..ot benet i te DO .s4.ch. oe) ero. £64. galoara ne 

of the view that where such relationship. 
exists it is immaterial whether the services 


Vt 
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rendered the seller were genuine or ficti- 
tious and whether they were incidental or 
Goierwuse. “hve eoood faith jon the epart OL 
both the broker and the seller cannot be 
Utilized to escape “the condemnation of the 
proyvyirs Lon. 


Unter eloeo ysthe "courts had rejected Witer- 
Pretatroms 10 apr ce concess pons fas ein olieu 
of brokerage only in two cases: ‘one in 
whach @arture of ~“proot “was found “in a “pro- 
Ceca? sO nrcrimina | fcomtvempt —(inere : 
Wetec, BaoCore ne foevhoecd. pave Se“ OSeh TO recut. 
EOS Dl, Sandcone Sin whitch “a manufacturer had 
entirely sceased "to. use “brokers “and “thereat - 
fer siad ereauced his prices (Robinson Va sotau 
ey mace’ TPOCUGULS “COn 92) 0 he 20 Ou de. 

Msi aGrrcarite. 19:59 )°)", 


Melee ser Gos, “oS SFTG-Soncl ose): 
Tester aga ghea CO... Op. Cit sj; anole ls. 


Bhe WAaGG Pic proceeding. and what “followed are 
summarized in Edwards, The Price Discrimina- 
Goin Bewh gop 2 6cl tx, dnote 82°? pps eh ze Lee, 
hO7F.31 Vals < 


[Mustmations-care cases involving Quality 
Bae Gora tl U4 af 3 i2do59S: “Gist Circureseno40)> 
Modern Marketing Service, 149. F. 2d. 970 

(lst Circuit, 1945); "and Independent-Grocers 
Aulsigiantcie 1 P20) 5: fF 2c2die 39 41) UGRt hi eCimonr te 4 viata 


Exanoiues, tare: Biddle Purchasing -Co .. s9GriE. 
waeeo need, Crrcuit.9 tho 36 jipand sO bi ver 
Buotiems ~ebud wieczd. Joo 6Cl tir i rcir tf 
5 i. 


pi 


ag 


iss 
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yd aa. 
aon 
Pee Fe 
a5, 


me 


-130- 


Examples are cases against Webb-Crawford 
Go .J,.. 109- Fs 2s 2 Se BCS te Cae Ot me 
and Reeves~Darvin: «26 ELC was oslo oe, 
Mississippi? Sales «Go... 300s TCs Lee 2 aloe 0), 
and Thomas’ Page Mill -33° BIC 1437 @ro4y).. 
The latter three were not appealed, 


Examples are cases against Southgate Broke- 
rage Co... 250 Eo 2d ..60 7) Gites Gi ite ee 
1945)., “Prudt’ and Producers chances cee: snc 
224 (1939)8 Custom House Pachkune Ce cps 

435° FTG L164 -( 1946), Con bila Chas ean pak 
Association, 44+FTG@ LES" ( 1947 oes ancesuench - 
ikan Packing, Gow 44 BITC Ao) oe bie 
latter three were not appealed. 


Examples. ane-elack Her zoe G.Cor a Umnemrac 
450 (2nd Circuit, LO4h) etary Mew Bo eoer mali, 
Ime. .35° PRCT 498 101942942 and Jose ii eee eae 
AO (FTC 373) +(19.4:5 )s268 The last jUwo Casies wene 
not» appeal ede 


Edwards,” Tie’ Price® Discrimination -aweeop. 
Calta oan O69 3 selene 


Bb Tat pee eo 


[bad 3 pps Lase44 Oe 


ibtd es po Wont dae 


[bid.,pp. 147-150, 


Fel. Os ye Henry? BrocivgtConn J oom Uo mde 
(1960) The minority of the Coumt =ye ic 
further." t, thoughts that th cea ane Oe 

not cover "legitimately negotiated» vates of 
commisston for brokers' services," that the 
proviston is’ not applicablé to+“any"rcase 
concerned with the amount that a principal 


a 51 


pays Wiis apent and that’ the majority deci= 
SiOnGavpy = =reezino’brokerapge*rates. was 
AnNEECOMEetIi tive. 


Thonasvset testenarr re Cotive’ Fare ce73s06 "Rh V2dt 
SHTe@eSth@Crireéurt ,2- F962) 744*S6E6 Also *conments 
PH Bw ne se top ec ites. hoGe 1137 One toy 3 e295 

and 225-5226: 


CEntrarsketatter-owned Grocers? /anet e? Pet ac 
oe ee Gi th Cr rcurt,,-1963). 7 The 
Commission's decision appears in National 
Retailer-owned Grocers, Inc., 60 FTC 1208 
SUES 6 Woo We 


ae 


EBMpice Rayon Varn=Got, vt" Ameri caniVis¢ose 
Goruy + 66421 ee 7d 84 OTS 4 Zid 9E Te eCuLtCO AE IES ys 
certrvorarivdeniréed?>*385°US F002 (€£967)..° "See 
foaarrune “Sapereeaca’decTSions S54 Fs 2a tb +182 
(2ndgeGireurttyv1965 ) < 


Docket Ssu6éct-uruby-Vistributing*Go?; 61 FE 
1437 (1962) ."°oTheUrévised version ‘of: the 
decision’emphasized evidentiary problems in 
the case and tenored the minoritys emphasis 
upon inconsistency between the decision and 
that wnsthe’Southgate*¢asSe (150-F4°2d. 607}. 
1t7sardsthat the drscounts*were’not “proved 
to" be: brokerage’, 


See Westernorruirt ! GrowérsiSatés’Co.%v, F.T.€., 
520 Peeed. +676 COTA CTPeutt, FLIES snVotket 
S564-4Garrett -Hoimes C62 7767 SPTCS 237 (29659: 
Sée-also Section 74i2" as “toPprohtbited broke- 
rage in the Commission's Trade Practice Rules 


for the Fresh Fruit and Vegetable Industry. 


D tes 
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Section “2 (d}, requires that tire payments =be 
made in the ‘course of -comnmerce;-Secuiorn 2 
(e)} contains no “sucheredupeeievinweocemon 
2 (d) pertains to proportronality among 
competing ‘customers; “Sectron 2eCe )}epertains 
to, “all’purchasers sand = se Cure maby 
which provides that ayprimadetactescasescan 
be rebutted by showing that offers by compe- 
titors were met in good faith, speaks of 
furnishing iservices <and'-fa ci) eves DuUtenoe 
of payments tor service r= Formereel ie stiles 
kind of rebuttal wasaccepted fas Ptoyoection 
Z *(e bat WO as Co SSeChLOn #2") fd joes bu tam 
the *kxquisitte: FormaBrassieres case 50m re 
2d e499 (BSCenCrr cuit os POG ey wtaatias 
ACCODC-ed) ShHGO DeCi Ole ce scale lor 


The developmentebecame apparent anythe 
1950 *seand ssoom-resultedsin"acsubstanti au 
Change anesthe Natunenoteproceedimes sumde: 
Section ee Vin the pperzodydunew toes ose; 
19s/, Cases instatuted bys thewCommiss ran 
under “Section 2 Id) and) Fe jee twhe cher ad 
been infrequent before, sbpecamentheamoset 
frequent types -ofydiscriminatron case*y see 
Edwards ; Ops. -CLt rea noten 2happog, Cues gana 
L70a dA 


In=the LOSO0%seell Gases were sinstituted by 
the Commission against provision of adverti- 
Sing allowances to two regional chains, and 
of thesie 10 mesubted in orders -ithouchsone 
was set aside,on appeal. for;:reasonssirrele- 
vant. toethisPnote = ihe ychains seat whose 
initiative the allowances had been made, 
were, (charged (with violation of > Sectiones , 
Subsequently, similar proceedings under 
section 5 became common. See Edwards, 


OT ECLbate nome pans Drsem ion. 


40. 


41. 
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For discussion of other possible meanings 
Sec baNwards.. 0p. Cit., note 2, pp.) 1S6-164. 
POT gs DOS. 1.01 Od, te DT a ate Sd steel Ie WheGh 
defendants. offered a‘different interpreta- 
tion,esee, State Wholesale, Grocers vy. Great 
Wien ce Cand. Poco fd Cel 60s .COn.), 2 DSM be Ct 
SS leswit be Cimcuit, Josie. Certh OT. atvia.dend ede 
Dp Od Us SOA wel al Oi 9.) 


Beet Oe Pe ial Ca ete hh bl ene Oodle Opi ad no 5) 
lie Diomcascs. the, Commission's. compl aint. ame lide 
Sam pOMimocct 1 Olws ANd eSCChION. Zadeh) mead 

Liem cae Cunt eCOUrt. S504 Py £2. 6 Sole, ew tec 
cenit. 1966)):.sustained.the.order.under: Section 
radt \epVehOldincoe. thatethe pronotionald, ali ov- 
ance that had been challenged, which included 
RecCeip SOT rebatece froma supp lilerscae wae. da) 
in@areectn dT SCrAMI nat tOnsANh priced. gt hough 

this, decasion,,if.followed,, gives. the,Commis- 
SlOD woteaddationgl. neans,ofaproceeding 
AcAANSPADUy eT Set De sSoOMesinstances ofevao0lataon 
Cie reClluonev. (aiebyescllersae,thetdiztreultres 
involved.in usevof-Section 2 (f) (see. below) 
DrTObDablyware.great enough;to make. use of 
Seti Olaostne DlreLrerabléy,y courses: 


this ianterpretationnwassappliedeonly.aiter 
PiieweomlicsslOnmhadatrapedwaldistterenteone: 
ThesE<izabetheArden,casespertained) to,a.pro- 
ducer of cosmetics that provided demonstrators 
to assist retailers. Demonstrators were 
nrovidedaby,Arden toue265,0f;about,3,000 
netatlers,that.sold,Arden, products; theseg265 
SCCOMNtedast OS babOuUtad0: peracentgot gAgden's 
total sales. Though«demonstrators could be 
useful only in stores that had enough space 
for them and enough business to keep them 
occupiedsithe Commission’s. ordergp,brushing 
aside thesesdatficultics., ;saiduthataifparden 
chosesto use: demonstrators,they must: be 


43. 


44, 


15 4.- 


provided proportionately. The decision was 
affirmed’ on, appeal .<"Seerllizepcra widen, 
Inc? S39 FTC 2884194455 at tinned a sogter con 
132 (2nd  Carcudtyv id O4 beak Certt ora woonieuw. 
331° US 806° (194794. 5 Therdeci sion’ aroused 
protest, Manufacturers Sawrnorprar ti caigway 
of making demonstrators generally available; 
large’ retailer's, wanted) theaseryvices*cout immed, 
smali' retailers, sdw no use Inthe? tiny eenons— 
tration services to which they would be enti- 
tied.'* By, 1951; "the Commission” hadvdecceden 
that the previous, interpretation) wasee por cow 
and impracticable; ™ “Withee twordissents) at 
approved trade "practice tures £ora tue cosine 
tic’ industry“which contained” a" temncorpie ce 
tion’: Theses said+thate 1fi whats waseot ered 
was not ‘suitable: to" the” business#o2 some 
TrecipLents” ors theVotters -thevibayy ser cag. = 
ment could be’ met > by. OtrLeringe theses customcas 
suitable alternatives Ofs"equsivatentsmeascu- 
reable cost." See Federal Trade Commission, 
Trade Practice, Rules for thes Cosmeticuand 
Toilet. Preparationss Induséry) eNom eipeee or 
[foie oSeesalsoi discuss. 00 ips Edna ao. 
Cites YNOTE 22h Ope aoe OU 


Federal Trade" Commission 7Guidese fOraAAdyvcrtelL- 
sing Allowances and Other Merchandising 
Payments-and Services, *Promuieatcdamay ce 
1969), as amended -Agsust 4 , PY97 2. (Vhnecoris er 
version of the guide was issued in 1960. 


In, Vanity Fair aPpape ro Mad ie la inchs ee awe cee 
SLIeP . -2dy ABOSt 2nd Ci reuztee 29675 e the 
second Circuit Réld thatVaneallowances ss 
not available 12 they provider vorvartonas 
tried to conceal its“extstence from’ a 
competing customer. Vanity Fair's offense 


45. 


46. 


47. 
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had been to grant to one distributor a larger 
promotional allowance than that offered in 
itSTStandserd+ contract without) tellingsits 
etherscustomers.thatithisiwas avaibablesto 
thentatsorts The! fact*thatethesercustomers 

did not actually get the allowance was 
cOnGiveredhensuch: tooshiftotocVanitysFair 
thesburdéen!ofeproving*thatithey knew*that it 
was available to them. 


The Commission asserted in the General Foods 
cases ChePsceifieriéeuduty: toipreserves asVdiscer- 
MiplerTelatgonship between, the, amountrpaid 
and°AneiceoSt+or réasonablewvaluevofi the 
services) rendered." (General Foods» Cov, 
erste wow 056 )}oo Thee published guide 

Says’ t{hat’ theoseller® shouldotake?s "reasonable 
PreceutA Ones TolsSee thati services, heias 

paying for are’furnished and also thatvhe is 
nmoaemwe npayi net for’ them .t?) Seel Guidess 


OPES CATA N SmOt ev 4°35 


In work upon my book on price discrimination 
in dive’ Waites 1 0507's 0 1: foindbainmstahcessin 
which! particular? larpes distributors: obtained 
in aggregate advertising allowances as much 
coat averirc enity.s i25-yper cent fandsewen 50> pear 
Gent. Om lamoceimadverntising budgets, apparnent- 
ly without need to modify the advertising 
programs that they would otherwise have 
adopted in order to get the allowances. See 
Edward st;ropirventtt, avoitel 27,; ppv 2056.2 060s 


see thdward's . Op.clcit..,, not e-%2.,. pps 181~183. 
Bh etadhecd tito nedappearst, ins 57 FT Co8iQve(d 952%) . 


48. 


49, 


oo 
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[bid, piles .20" TWherndects rOngappe dec wile 
FTC 82 (1944). 


ANPFOVIisO pingSéections2) (a) esayanthateg No- 
thing hereinycontainedyshall {prever*tapersons 
engaged in selling goods, wares,;,or.merchan- 
dise in commerce from selecting their own 
custonersvin? bonertf ides transaceaonss,andanot 
in “restrmaintrofptnades:\jednyptheeli i chigos 
this, provirsionjgethewsCGonmission,hekdeas 

early as 193%, that sche tselherpimayyeusen 
minate iné¢the choice of «customers. (Baird 

& Sonsyednet2125 B16n54 6), anda ehewihe a 
Citrcustwoheld vine1939etha techest erm youcncha- 
serUrdoes not include onéeswhorwrshesmto 
purchasew(Shaws stinc.avs WalsoneJonesmeo. ; 
LOngk eh 2 de £554 


Though thesconcepte ofap rev enittongmhase been 
appl hed 4 timasenever pbeengd it er oldiveeun,t er — 
preted... -Appilmed stomwhoilkes ache dirs commis 
fore examples ips Awtenalemed time eas lyiebe] 
that retailers "are anjuredsabecausexdenaal 


of such discounts to them prevents them 


from competing) atethemwholiesake, bevel 7 As 
actualikys us edmmmtuhice .cone epi tep re Viet 107 
covers? oniby prevemiiion! ofs Cempetat ont at 
thes sames hora zontial> Levedbia se isce.0ccup ied 
by the buyer. 


Since discrimination often involves sale to 
different buyers at different times, the 

authorization to change prices though time 
can involve difficult problems of interpreta- 
ion. Puln  (thevAtaldanea case vtA\talanta ra. 
Caine. Corp ,.<o colPah <C wie? 5 Sar 2 widsteesiad wello5 § |i. 
the Second? Cincn iti set, asad eansionde m based 
on isolated non-recurring transactions five 
months apart, “saying? “the feime sinterval is 
a determining factor." In:+the Fred Meyer 


9 


5. 


54. 
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Case, HoWwcVverirs edeMeyer.,) [it.4 ite reuse os 
Opewot Cann note, 419,,'the Ninth, Circuit.thoucht 
tChetea time, anterval) of.«several. months, did 

not eExenpe transactionsy in. a. standardized 
commodity sold widely and frequently. Rele- 
VWanthwvariables include. substantials changes in 
suppl yyoxrademand,,the,commodity’s,durabiiaty , 
and Changes ins style, jde'sign,wor.,technobogical 
Cnarectera stics. 


Datterencesyin the; grade.and. quality, of. peaches 
picked and packed in different places were 
considered wanadequate ,4 since, sales-anvowces 
descraibedmthe peaches identically .-.See, Fred 
Meyers, Opa rCitaspuoter4iin, The, courtghetd 

fidta comme; cial TungripDi1lity .tnwispalipthe 
Robinson-Patman Act demands." 


Seen tor exampde,;, Docket, 3624; Hanseni,inocula-— 
HOT tf 2Oe he Ce 50Sp (193875) Docket 4972 Ja Uae. 
Rubber ‘Gora 468 TC"998 (1950): SDecket O79 22, 
whevakes Gable. Corpry5sl BICY O53: (955) 


Docket 7 l2o-) ‘Borden "Co. ,;° 1963; Sseteasiade 639 
Pewee os HC 7th Circurt,. 1964) = "reversed 5355 
Voroorve (966)%% Ini the Supreme; Gourt., two 
Justicessdissented,-~and, noted, that,whenythe 
Commission considered) a respondent's defense 
thatahe,hadrmet;competition,in goodyfaaith it 
didanot recvard thatsedefense- as sufiticient to 
coyerwreduction of the, prace)of> ai, prenium 
beandyto.the Vevel.ofa. competitors; prace 
for,a.non-premium brand. 


in’ the Bausch .§. Lomb* cases (Docket 323434, Bausch 
felLonprhpticad.Go.x)tetagalyot2s FAG. 1865 (1939)) 
and the American Optical Company case (Docket 

S252e,287RTE 169% .(19359)) %) the .Commirssron found 


oO. 
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that discrimination by €ach* OL two dugiee 
competing makers of optical goods tended 
toward monopoly by that company. In other 
cases, tendency toward monopoly was imputed 
to discrimination by one small firm but not 
tO" 4a. SUMTIAY COMPETI tor? ~ “Kreirvcieadaemuss , 
for exanple, “weres makers of ruppcy eet amos, 


Moss had about 19 employees, Krengel about 


10", Both Sold at prices’ thatvditterecumwide.y 
from buyer to buyer in ways apparently not 
related toMamounts bought..." Ther prices had 
diverted some buyers to them from other 
producers? and’ one: Competitor of Moss "idd 
ceased-Seliune stamps. in Dotiwecascos = Le 
Commission’ found” the" harrow Kings ots inary. 
In ‘thé Moss “casey in’ Spite of-ines faccmiac 
there were more*than 7 O0%nmarers of stony 2h 
New York City alone, i1t “also found the broad 
Lype, OL ansury~ aldo Celacnhey seo el © decane 
monopoly’, “see Docket = 44054)" sanuel= like Mass, 
36 FTC’648 (1943) ‘and Docket 55176 >" krengel 
Manufacturing’ C0 .4> Incr) +45 Pre "sven 4), 
see “also “Edwards. 0p). Cite) Woceu seat pe 
477-482. 


This’ provistonias qualitredVpy ay proy tee That 
the Commission, atteri investi carton anawied.-— 
ing, may L£ix* quantity’ 1imics” Por. eomnod4 t hes 
"where at finds that’ available® purchasers in 
greater’ quantities are so fewaas “vos renecr 
differentials on account thereof unjustly 
discriminatory’ or promotive or’ monopoly sin 
any. line of commerce™S “and*that’ therearter 
differentials for greater quantities shall 
not be permitted. The Commission has made 
only one eftort’ to six Mucha iimic. Atte, 
investigation of the tire industry it pro- 
mulgated in 1949 a quantity limit of one 
carload for replacement tires. Numerous 


Dies 
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ob, eqctiens vo the orule \réeached .thé (CourtVof 
Pope Lor the Wis erict .of e@olumbias ware 
consolidated there into «a. single case which 
was "remanded to. the district court for’ judg- 
ment .on the “merits, “and _theré resulted in a 
declaratory judgment against the rule, which 
Was tenen Vabtirmed (by )thetcourt of “appeals. 
cous. OC wey awe CL PGoodEechnGo (e¥et Late , 
Zao ee me See tl os7 i vothe Commission Idi 
ROC tapmealivhe case further, “This “chapter 
WUELEPESavino Gnore fabout ithe .proviso | 


Doevet BSS 9! (Standard <Ovl ICo#, 9173. Bi tad: 
Z2LUWALLS4S Le SHE JUSSZSRVOLOSE }: 


iid) pil Waoe esl tee rkins v. Standard Oil 
GhaCa bi tornia, 3s9S Us G42;. (L969), the 
Bipweme GOI eheld yin (1969 that, We tind 
no basis in the language or purpose of the 
Act (fer timmunizing..Standards ‘price diseri- 
minations simply because the product in 
question passed through an additional formal 
exchange before reaching the level of 
Penis O9actualitcompetitore” Thetidecis ton 
reinstated a jury verdict that awarded 
damages to Perkins. 


BAvuG.) weeMortoneSalpiCans 4354 (US 837 £61948 ).. 
Doaker 5723. Mood JIindustnhies; (Inco, SRORTC 
939 ((1955)): ‘affirmed, ‘Moog Industries ¥. 
BC SeZ sR cee i2zd p45, CSth imeurt poRISG). 


See .bdwands flop. cit ey siote 2/Cpp. “S625 79. 
405-407, 412-417. 


Joseph E. Sheehy, director, Bureau of Litiga- 
tion, “Area Price Discrimination", before the 


Dios 


64, 


ope ae 


66. 


ee 


Association of General Counsel, Cleveland, 
Ohio, OG? 23 (21957 3 quoted im, Edwards) 


Open Clits move ts, Space 


Docket’ 4556, The Gurtiss Candy, Goa a44 eae 
2357 WELIS7)~ Moduli edad Sal em Lo Wael oa ls 


Docket 4.4389 s«Standanrds0i1 l»Gompany sone! BiG 
265 (1945). mMedtEeped 43 VEG. 50n T bOme aoagrs LOM 
by the Seventh. Givcuirt “in (b949 (Sel ise eo. 
210% for the Supreme (Count deci ssoneun gus | 
see 340 US 231... (On :remand the sGonmussion 
rejected Standard's defense of meeting compe- 
tition {see 49 FYE 923 6(Gh055) ) eeamd sure 
Seyenth Circuit “reversed (see 233 RR 2 72d 2.6049 
(303) 


1734Fs 248 210 “(7th Gir cuit, <FO49 trace Wa. 


In the Anheuser-Busch case (Anheuser-Busch, 
Ines) ‘wo th el vr Gbar239 VE. tide Some o oe eam ic 
Seventh Circuit said that where the discri- 
Minatone1s ‘eéngasced fine predatonrygaculonsor 
buccaneéering “a reasonable sprobabuiiey aay 
be inferred that citsawibltub«mpsconduceamnay 
substantial hy ¢he ssenseinqgune ,adest 0 m0 i 
prevent competition." Predatory. sactnan 
initiuenced» the decision, an Utah. Patewt Ome: 
Continental Shakin 2700 8 ge 5 cGy oo cor oo Ln. 
BSOCORINEN ED... OFF 50.) C.., TlOtceslisey 0D Delete ee 
Other relevant cases include EZck 2 Muller 

Vo. GF 2h Gis aa? Benz. bowie P@Gen sGiecuac 
1944); Moore v. Mead's Fine Bread, 348 US 
VPS: (1954) Sed as: biti lanes Proc cts aye 
Diamond Bhock G ’Gravel (€o..4269 hh awed. 2950 
(10th Circurtt; 1959). certrorarn denveds 

305, US 843 (1960) Llovd A. Pry ROO fi nenco 


ViiiPet. Cosianl Be 2dy (77 Vee ine uit 
1966). 
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IneDOCKet. 6018, General Foods;;50., FIC. 887 
(i950) .5 thes Commission: Ss.opinion;y said..}'We 
do not.believe, the law makes the distinction 
between competitive injury to sellers and 
Competienvewinjury tostheir.customers»that 
the above statement would seem to indicate 
Sue bne standard.for -determining the»unlaw- 
fulness.of,an unjustified, price. discrimina- 
ELonsanamedys. theisubstantiality of ,the 
effects reasonably, probable, is the same 
Whetbhenythe [competative singurygoccurs ag 
Ghepseblernievel<«ornatathedcustomer level 
Underp,diftering circumstances,the,.proof 
necessaryvetosestablashiinjurys,or «<evenuto 
Wake -outsaaprima’facie;case..will differ," 


Docket 4920, Minneapolis-Honeywell Regulator 
Gow) 44,E9RG 35 (1948)-. 


Docket250.52., -DeansMiLk. Co. $7r68-FTGe/7l0e0e(1965). 


Dea eit Kies © eV Be Cel oe eo Oak aac Oe OO. 
(wth Circuates 1968). 


puneuser_Dpucscnenlics VathehaCoynOpeaCLe.. 5 
note 66. In Minneapolis-Honeywell Regulator 
Co eave Ele Cosa lolntetZdes Sort itheGizeul te 
LOS) suthessanewucourt hadsereiectedathe 
Commission's decision against Minneapolis- 
Honeywell on the ground that, even if the 
company had diverted business from compet- 
itorss *the.fact that these.firms-had been 
able to thrive was evidence that the price 
discrimination had not injured competition, 


Ba laansicerGroam,60 env weArdenararms.Co0,%,. 251 
Banc ees sone 00 th. Carcuit 1955375, cembiorvart 
denied. 550a0U5Se9914(1966)))5 
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Standard’ Oil CO%.. Op. Click. 0t Oar ever Line 
competition as an aspect of this case is 
discussed in, Edward's op. Cit ae OOt cee Ds 
319-328. 


The Conmission at first Weldmenatrere: wetense 
failseait the reduced prices mot onl, torain 
existing ‘customers, butval sO sect New ones. 

put this view’ has” been? reyected™ on appeadt., 
See Sunshine Biscuttee bme yo Peale Oe ne 00 che 
20%. 48) -(77ohs Gaye nat es oe) 


In‘ Viviano Macaroni tote... hel Ce ee 4d ieee, 
255 (3rd. Cirenic.” 1969). the deLense was 
rejected because Viviano had made no adequate 
effort to find out how muchsreductlouso. 
price Would attuaily meet COlmpel.lU0 fa spate coe 


The Supteme Court rejected the sclaimiac one 
may meet a séller’s unlawtul preces inthe 
Staley case (324 US, /46 501945))s) jseand. 00 meune 
Same pPoSition Tor granted vines mts) two. pions 
in the Standard Oil jcase”’ (S435870US" 505.0 1949). 
and. 54.9 0S 2255s Gily9 Solajel 


hate 7 Sbanderd Br ands alin cre. woe | eee Ce 
SLOP i 2nd Car cuit 195.1), Stand amderads: met 
competitors" prices, Lor~ parercu tate Guana ties 
but had’ app lied?ithose’praces rtovematier 
quantitates adeo-, 


pid.” “See'ad so- 460) FT COr14 8neera ta oe 


The point’ was, emphastzed> by" the Supreme Court 
in the Staley case: {S2G0US 7Aby Gl 0440 aa 
situation in which Staley was adhering to a 
basing-point system. Twenty years later, in 
accepting a claim of meeting competition by 
Callaway Mills, an appellate court held that 
a carpet maker need not meet competition "in 


80, 


oS 
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a-wholly virecemeal’ tasnion, shut: could estab- 
LT Sige Sys Lon OL volume: discounts that... for 
comparable qualities, met.the prices per yard 
customarily charged by its competitors, who 
had long used schedules of volume discounts, 
Sera Isao Vand lion GOL iw WoT eC S60 Obs 2d). 
Fe SRD Rie 58 sige Gee ag atic 0 ts Hk aaa HLS eS ek 


COngTe Ss onal sRecord.a Voll e800, part 9. 74th 
RONCress (U2. SES ST Oring Th. code) de. 


In 1946 a government price official reported 
£0 4a) convressionalscommittes, that probably 
Somer CelErot “all indusicriual conpanites, with 
a, total..of .about../5, per cent of all indus- 
Cui! epLoauCcr AO. iid Not allocate, cost 
MiLOonweat aon. Ona proauct basis. cee Office 
Oia bri ce Adie nist Tat von. As kReportwon, Cost 
Aecountime™ in industhy, June 3.0, 1946, p. 


5 ae 


In athe ,1950."s, the Commission, appointed an 
200 USO COMM t tee Of “Oltsaide experts jon 
COSteds GiaLCotd Ol. «welds. COMMA Lee. Reported 
in 1956 that solution of cost problems raised 
under the Act demanded a degree of detail 
ACC Ont a Midi wot te COracmuredtcnr \ Lidim Chat 
needed generally for good management. In 
the same year, the committee's chairman 
wrote, "Few laymen (in the accounting sense) 
ave so unsophisticated as to believe that an 
economically feasible record~keeping system 
can be devised which would give an immedtate 
answer to every Robinson~-Patman problem, 

The experience of American Can Co,, which 
actually carried out an ambitious project 
GOEethio«wsort tor nearly tive years, ‘does 
Tittle <0, encourage) emulation.’ . See Her- 
Dheviwiacrart. “Cost Justification under the 
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Robinson-Patman Act." Journal of Accouncan= 
cys, Sunes 195.64 Dp. 8 B25 OF 


Docket 4920, Minneapolis-Honeywell Regulator 
GCO.® Opn bts 4) Thu es O07, mdsu 394, 


Reed Vv. Harper, 255 Ful 2d. ae ac eee 
D956); "ae Are ot 


Docket 4972, United States Rubber Co,, deci- 
Sion, 46 PRG. 99S (1950 7. 


Docket "5723." ‘Sy lvanna Plectrre oducts CoO. , 
wi TG ee “Coa ltrs 


US. Vv.” Borden: "Co. 3/0 UsS-"460) *GV9e 2). eae 
469. 


Such lack of homogeneity was important in 
rejection of cost defenses -not-only—in-the 
Borden case mentioned in note 87, but also 
in: Other. Cases. = SeemAme rican Wan -O.eeie: 
Russe) lapel ve "Canin no gGG1.0,. 60 ane Creo 
CS.th- Civ cut. TOS seo Cret. 67a ee ian eon 
park lie GO. eo Ge ert Ge were ac es. Sule 


mueioatd Brands. for ex aim ley, sat tc imp ekmeG 
justity price divtterences upon bakers s1yeast 
DY a process tnat included division of  Lts 
costs between grocery products and Dakery 
Prodicts |. followed “by divisor Of the) latte. 
between yeast and other, bakery products. 

Use of arbitrary methods of division at 
these .levels was one of, the reasons stor 
rejection of the cost defense. See Docket 
249966. os landata brands. INC. «62.4 =) | Gert 

Dig so) > modi ted «SU eC sli leo cn, 
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Henry Brooch & Co.s 


200° US] LOG 


oie Gaee OCUdLES* a1 DEStribputLon Cost 


Accounting for Manufacturing and Whole- 
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The relevant legislative history is summa- 


28-30. 


Tecan iivehininen..0p, Cit. notes 15.3). 
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See note 41 above 


Grand wrron CoO.) Vv. 
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Heir lwepero Ok, 2 OU 
note 41, 
Kitt e774. ODe9 Cita 
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596 AN api, (ys BA Bed et Os il il fa en yt Ls aera Dv Ka cl 
Sy UF cee las, Uppy CO... 
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Automatic Canteen Co. 


Sa Or oO Ls) So ),. 
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Cis, 


Alger ical MOLOr opeciaitres CO. 


Lee een co oti “Gr Cur ty 
Oram denteu Jo4 US 384 (L9G); 


DISerepiIclors vy br.) .G., 


(Str tr ourrt. lool); 
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Alhambra Motor Parts v. 


213 (9th Circuit, 
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certi- 
Mid-South 


certiorari denied 368 
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Freda Meyer V4) 2. GS oO ea a sas tae eo 
Citrcurt,, 1966). ~~ lhe Supreme {00 tage et 
sed this’ decisiom, “but Yon “other orounds 
(390) USo 4) 4c Ss Oe. 


1968 White House slask force, Report on 
Antitrust. Policy (the Neal reporters 
Congressional Record 5651 (daily edition), 
May we jai 6.9). 


White House Task Force Report on Productiv- 
ity, and Competition, (theses pigt ere reno mt). 
115 Congressional Record 647 “(daily sedi 
tito0m). <) umes 165519697: 


American Bar Association, Report of the 
ABA, Commission.-toy Study. the sRederadiviwade 
Commission, Sept. Is L960. (op. topos. 
99-101. 


"Robinson-Patman is not Dead - Merely 
Dormant.,", address. by Paul, Rand. Dixon, 
Commissioner, Federal Trade Commission, 
before Sales Promotion Conference, Nation- 
al, Retails Merchants Associaton. HO Ly 
wood, Florirday May. 2d. Voy Sea(dibwilaica ued). 


See note 42 above. One long-standing type 
of action in the Commission, had. been, hold- 
ing trade Practice (onterences et oli cl 
emerged, Certain interpretations io teat he 

law and of wise business policy under the 
GONdIT1LONS 105 a spatter. cibat on dus try. 

These s'rules!) were, interpretations by the 
Commission after discussion with the 
industry, but had no legal validity except 
as predictions of the probable subsequent 
content of formal complaints and orders, 
They were thought useful in obtaining 
voluntary .compiltance. Traditionally the 
Commission had refused to use such rules 


LOs’. 


Rae 


108. 


LOS), 


ee 


dsialO puCSigaants of trade, including price 
CLS Crimi nat Om, except by including in 
them paraphrases of the language of the 
Seat Ue tts elt, 


See note 43 above and relevant text, 


Bye vine wea tly 2Y07.0) sou the. Commission had 
responsibilities about such matters not 
only under the Federal Trade Commission 

AG, Duticl Usounden the Wool Products 

liad eine ACM st hemhexta le. Piber Products 
Loe tacat OM Aca, the wur Products Label = 
ing Act, the Flammable Fabrics Act, the 
Rau Packaging and Labelang Act, ‘the, Truth 
in Lending Act, and the Cigarette Labeling 
and Advertising Act. 


Federal Trade Commission, Annual Report, 
BOO S ie Diy 2a oes 


Federal Erade Commission ,, Annual Report, 
LOO 8 those 2). 


The Federal Trade Commission Act gives the 
Gommission rule-making power. ~ tn the 1960's 
it began to use this power, A trade regu- 
ation, Tile as issued) after due process of 
Lawencan cbe, challenged in tthe courts, and, 
itutt wu IMes }challenge, 15 an ~authorita- ~ 
tive statement of law capable of being 
Violeced) aidentorced, | aucly rules are 
drstancursned a rom, trade practuree rues,” 
which have existed over a longer period 

but which interpret law in ways that, though 
indicative of the Commission's opinion, 

have been formulated by consultation devoid 
of opportunity for formal contest and ac- 
Guare legal validity only if and’ so far as 


Hh bay 
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they are the basis for latereordersethas 
can be contested and appealed. 


The so-called. *intormal cases” ippeéare co 

De anstances in ewhich Coucactes  4DOUtLmprnce 
discrimination by letter, personal inter- 
yiew, or telephone. “between Member sao feat ne 
Commission’ S start andetepreceneatay camo 
firms result in advice that something that 
the firm. 1S doing. Or, abouc, COsd0 -isomleval. 
ly Vulne Lope talGa iiss ud Gemelli y aouiLe 
firm's spokesman that the action in question 
will be abandoned or modified to ayoid 
illegality, . SUChya Statemene Gutter am rol 
an assurance Ol. COMDLUaAnCe. 1 Mostar ! Gaales 
not reduced to writting nor formally 

Sl egnedwony Wend Liew tates tion ll Cuma ers 
about such cases do not distinguish acts 
that are clearly violations Of staw trom 
actSuthat have mere ly dun vous Bac pec ta 

Ards pOS sa Ey TILEY oI NGiiiwel suite wale ooamin 
which, after closer examination, the matter 
was closed because the act was lawful, 


The antuel report sforaviewtisca la yeaa oG. 
did not give the information needed for 
Chis, COmpatT ison For tives 0. tie rf bs a1 
years. Che YTecord Was. :as 91.0 LOWS 9 ees oOo 
74 OTdeTsS 2 39 A29SUran Ces e2106 eae ne tog 
20 aSSurances: 1960) J) ordetws. 15 oaceu.. = 
ances.” lOO. S6VeEnN OT ders... 2 la wo slow Gese, 
SEG. TebG anita | erepor ts: tt Od, GG mgs 4a: 
ie Te aan A oS Ay 0 Pie i Eo alee BL? Holes AUPE aL ee Nie 

BS TA 2 ORG oR oe 


The annual reports give the figures as 
follows: . «im <L966, .inttLated Si disposed 
Of 23.49,, .sDC0d 12 oat. Clo Se.10 faye aes 6. cee 
D207. i tiLet ated 1 od as po4 ecm tlc 
bending at vclose of uvegy, ws Use nL ood 
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ifx@tlaved=ossedasysposed of L207 *pending tat 
Clostwo. your 24aayfineTo7oyqanitiaeedese , 
dusposed2ofni7s,) pendingejat! olbosel o£ 
Vedregiee srapesninvtheereportsiare the 
Sane vas wor note Liz. 


Vroratroys rot sCCLLoOn. 2 (Cc) "reached "their 
Peak inetie perlod september 1940 to “June 
ig47; during which they constituted 75 

per cone Ut all price discrimination orders. 
By¥eneepeltOG Juicer loo "tO March 19S 7), 

tney were down Lo sliehtiy less than 32 
Detecente fseesedwards.0p .oC its, ono be ws. 
Doro Us eine the early) LOS 0's. (1 

Patter cipavea na Stati conterence that 
decided against further proceedings against 
Ueawiue ULOKerace In a particular aAndustry 
because a)-analogous practices were thought 
COmpDeaplevalen@ tierTe and WOrking 10 
grscerniplesharmn. b) to take action against 
only a few of them would be discriminatory, 
aids C eco take action apatnst all sof then 
WOULdsbDe CO=USe Stait resources that were 
needed for cases that seemed more important. 


Federal Trade Commission, Annual Report, 
Tig OAL Sash ee gas 


Address by Harold R. Tyler, Jr. deputy 
Attorney General, before the Antitrust 
Section of the American Bar Association, 
Chateau Champlain, Montreal, Canada, 
Mice tamitcoeml oor eC GUD Cated |. a0... 2. 


Testimony Of Joe Sims, special “assistant 
POteHe AscsiscamtrAttorney Generals Anti - 
trust Division, before the Subcommittee 
on Activities of Regulatory Agencies of 
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the Committee on Small Business of the 
House, of Representatives, guy 10 ymie75 
(duplicated) jeppert0sil Si ihéeecrstactcnus 
quotedsare -elaboratedain thevresteofethis 
testimony. 
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Vl - INTERLOCKING DIRECTORATES 


Provwistons.that.curb anterlocking,director- 
ates WEE aweludetain oecct1on. 8 of the. Clayton 
ACh wi eio lide he madorwpart.of them pertained 
SxplrcaiAyer © lapkesonone financial ansti1 tutions. 
as parts .ofithe, regulation of banking.! These 
Will NOt besdiscussed here. One part, however, 
was eenerallysapplicable.to, other links, among 
large enterprises. Without subsequent change, 
DtorldsereNainedwin ¢<Gheestatute. Iti provides 
Livaste: 


hOoewpermsonoaltsathe. same time y,shall.be a 
dikmectiom in .anvetwovor more, corporations, 
anyone Ofewhachshasmecapital, surplus, .and 
undivided profits aggregating more than 
$1,000,000, engaged in whole or in part 
in.commerce, other than. banks, banking 
associations, trust companies, and common. 
COL wea SUD eClecO tien act CO .recu late 
commer oe aappmoveduPebruary v4.) 1S8 7, 01t 
Such eco poratlonsearc or shaid-hayve been 
there Lorore.~bDy a vartuc of their business 
Made Location or sOperatlon, competi tors:, 
so that the elimination of competition by 
agreement between them would constitute 
avd Olattonmot any. tot. the provisions, of 
POC ARE iiarisih law Se... 


in.euea Gein Conds DVOy us) Ola the Congress sapparent-— 
ly intended to prevent the larger business 
corporations from using personal interlocks to 
evader the prohibition-that.Section. 1]. of the 
Sherman Act,.1mposes.upony»restrictive agreements 
among competitors. However, the provision is 

sO, Limgteds tat. 1f does;moteciearly cover as, £0 
the larcer corporataons subject ,to.1t..all that 
this Section of the Sherman Act forbids to them. 
The Sherman Act is applicable to all agreements 

to restrain. trade, whether horizontal or vertical, 
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whereas the law of interlocking directorates is 
applicable only to corporations that are large 
and are competitors. Thus this law is intended 
to be only a fragment of what would have been 
appropriate to ae full eftort +o) block iusceot 
personal interlocks as a means of evasion. 
Moreover, the enactment left open various types 
of linkage among competitors that the law did 
Not Cover, 


The interlocks that” arer covered Dy stunts 
part Of Section’ 6; are= forbidden OUut1 Py on wre Une. 
or not they involvé parts Of the corporace boards 
large enough to: give the adéentical directors 
decisive influence, and whether or not there is 
evidence that the interlocks have been used re- 
SETLCTIVELY OT that the interlocking, dt coturs 
intend so” tosuse them. 3" Sance, tdentity O1-di1ec- 
tors appears clearly in corporate records and 
the size of The Owners /equltiy my Wie te l1oyane 
corporations can!’ be ascertained from the corpo- 
Tate books: or appears I the CoOrpOrale Dadanec 
sheets, and” since in- most instances= coupe tical 
between corporations that actmallyscompete tonnoe 
hard to prove, legal proceedings that result in 
complaint are not” likely (o*result tin acausuwcd ls 
For this reason: Most investi cations wander tnd > 
part of Section 8 have brought about either res- 
2onations by any directors that. ie! desire nately 
interlocking positions before complaint was 
issued or else settlement of the cases by consent 
orders. 


Nevertheless .~ in’ the’ o0ryvears“sinces the 
enactment of Section 8 there have been numerous 
interlocks of the kind that the Section forbids, 
with only infrequent attack upon them by the 
enforcement agencies. The sporadic enforcement 
probably has Deen due thierly in the +4ct.cuae. 
as will appear below, the gaps in the law have 
been such that evasion has been easy, so that 
the law has seemed scarcely worth enforcing, and 
that some important types of restrictive interlock 


-153- 


are clearly beyond the law's intended reach. 
Recurrent, surveys,fot? all types of sinterlocks 
nave shown’ that° interlocks have proliferated, 
apparently becoming more numerous with passing 
fame, SO thatithe total problem: they’ present: as 
LO antercorporate links is much larger than was 
envisaged in 1914 in section 8, 


Recently. those who enforce: the’ antitrust 
laws have undertaken or are contemplating 
experiments with legal theories, not yet adequate- 
merce sted .. Tiat (nay restore. ithewawis: vitality 
Picaaproaden the wield to which it 1s_applicable. 
mre experiment ithiati has been undertaken: 1's ‘enlarrce- 
mentor. the tinmterpretatyonuoh’ Sectionyiiway hat 
freon 1s) cContvenpl ated’ assto vial ethemkegaiergap 
Dy use of Section’ 5S’ of the: Federal Trade Commi's- 
Pon Acta vali asmaccoumme yo ipolicy utoward siaterlocks 
will end by summarizing the experimentation. 


First), however ;/-lomust® discusssthe scope of 
Eie™ Hiawivias® ito has; bieentstmad vwti onallyalintéerpreted, 
for only thus can one understand the prevalence 
Of interlocks, the’ lethargy of the antitrust agen- 
faces in ochalilenvine 'those-ithat lareichearly pro- 
baba ted’, -aiidrot hel Oss iblevsignificance sof rthe 
experiments’. 


As traditionally interpreted, the law of 
interlocking directorates lacks both adequate 
means and adequate scope to prevent such corpo- 
fate links from «being aised ‘tosresitrain trade 
among competitors. The «following defects ‘are 
Obvious, 


142 The prohibition dapp lies: nanrowly “to 
Pdentical persons who hold the interlocking 
DoOSsiti ons: 


a)i <ltedoes) not apply .to directors who, 
though different persons, have enduring and 
Teliable personal ities jto.one another. Thus 
directorships in competing corporations are not 


iets 


forbidden if they are held respectively by husband 
and wife, siblings? foraparent sand scinka: 


b) It does not apply to directors who, though 
different persons, are closely associareas hy 
bustness interest and, business!activily thus 
directorships in Competing CoTrporavioncaarceno, 
forbidden if they are held respectively by differ- 
ent Partners In fA DUSIness part tuc isnt pag omons 
executives of the same business corporation, a 
principal and his agent. 4 Dusiness sex xeccuL ive waua 
his employee, or a business executive and such a 
professional associate as his lawyer or his 
advertising manager, 


2; ‘Thé> prohibition \appliessnannowly sta 
links.by *daréecteorships fon ky: 


a) vit ts ieteapplicabile sp naesrre te gperson 
controls two or more ostensibly competing 'corpo- 
rations by stock ownership but ais Mmotedrireator 
of either: “or ‘controls two byrsitock towmership sand 
is director of ionly come? lon *ecanrtrolsiscme byesto ok 
ownership «on by vand Gris: dare etonmiah gtite sortie: 


b) -eChtots mot sappinedb le sued asirgheiperson 
who Ls sexécult ive “butnot tdi reeton topqumerome 
corporation is director of ta yoonpeti ne gcorpaua- 
tion; Orelf that persom 1sisere cutive eon more stian 
one such corporation ~ shit "director fo hanene: 


S3u-*hhe op rohwb ito tap plies) tomby Teomeompona— 
tions thattare Jor have sbeen! compe tiitors yorirt 
has no application to preventative interlocks by 
which two or more corporations ithat are not 
competitors but could become so might be influ- 
enced to .refrainctivom doiniguse, 


4. The prohibition envisages corporations 
as discreet entities, noteas! possible martsect 
corporate combines, and hence leaves obscure the 
status of directorships that «Link (parts (of esuch 
combines. Nothing in it is explicitly or clearly 
applicable to interlocks by which the same person 
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LS, GiTectoar ort ae corporation; and’ alsos-ofs as sub- 
SldiearyespaArenigu dre attiliate: of another, corpo 
LALLONE ANAT, competes withiithiss corporations 
Neilthereishanythingoaans thea prohibition, explicitly 
oT, Clear ive appee Cabie; toO1anterlocks; byn whichs the 
Sane, person) 1s darector, of\scubsidiartes: of 
competing» corporate parents. Nothing in’ the pro- 
hibition gives guidance as to the legal signi- 
ficance of the degree of corporate stock owner- 
ship,eer thea degrect off dimeccwon) actualdys exere 
cised.overpa subsidiary. by ayparent, in. applying 
the prohibition upstream or downstream. 


> etanes proma bara onsial so, heaves obscure), the 
PXTEN Tale itsSe-appds cation) toy ‘the corporations 
that are linked by common directors. Its wording 
explicatidys appliess to the, persons who-.are. direc- 
LOTS, NOteLoOga@ne «corporations: that: arey-thus, linked, 
Corporations are not commanded to refrain from 
establishing the forbidden linkages. Indeed, if 
bevalpMeOccedai ses Osicer partacular darectors; to 
Cermi nagesonet Tran Ombaddenpdirectorships,) the 
corporations involved are, not, explicitly forbidden 
to re-estabdash, the, dinks, through other).directors. 
The prohibita ond ican; be, enforced,by, courts by 
procecdany saan caul ty,0and: thus. benefits». from, the 
Droad Jara Cayad/s power, to make, orders, effective. 
It can also be enforced by the Federal Trade 
Commission, which is given statutory authority 
not only sor require,a violator, to cease; and. desist 


trom hisspdoletaong putywais Oo to; order {such personins 


£0 Tidpitseltioiy then, directors, chosen contrary 

fo the yprevisions! node Section 8.4 Corrective 
orders, therefore, can be reasonably made broad 
enough to prevent corporations from re-establish- 
ing linkages that they can be required to termi- 
nate. Recent consent orders by this Commission 
have imposed upon the corporations involved re-~ 
quirements as to information that are based upon 
imputation of a corporate duty to avoid illegal 
mnterlocksiesonn 407.3%. forsaexample,, Genernal»blec- 
tLvic wast ordered toxwequare,. for five, years ,« that 
ts dimectors: and candidates, for, directorships 
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submit to’ the company ae’ list» ot the? primer pasa 
products made? by ithe other firms off whachethey 
are directors.) It) is7 noteworthy, -however sithat 
such requirements have been included in orders 
OnLy Whe cas Gom set tled= Dy consent.” Thus far 
only one injunction has been? rssueds by ay court 
In it} rejecting the governments request ior 

a broader anyjunct1onge they Courts iuimaveden ts 
requirement to a) an order that the defendant 
director’ resicn hist directorship ine one on 

the two corporations? involved Vandi byean Order 
that the corporation: from which? heetresigneds ace 
cept his resignation and not permit him again 
tO Deva darector. Tt! iss? doubt fule thiateomders 
in such cases can be sufficiently comprehensive 
to -bileck all of thet maps! an. ther proht batons that 
have been mentioned above, even where violation 
hasbeen: proved and there? 162 needs to prevent 
rcuTre evas lone. 


Litigation as to obscurities has been insuf- 
freient to estabiish the) laws meand nyse presu-— 
nably because the> narrowness: of the prohibecron 
has made evasion so ‘easy thateic lLarari cations .of 
what Was obscure? has note been worth the etirorc. 
puch decisions? as )ithere” haver been anda catestheat 
thes prohibition’! applies where icorporat 1onseare 
or have been competitors’,/ unless’ the’ degrees of 
their competition was! trivial or thereshiseno 
Upres ent’ ability to Tesiumets ait, (birts chats the 
prohibition does not apply where corporations 
anes only potentials competit orsiemnor! wherestherr 
Pel ati onp to ‘one ‘another ase not? hori zontal apie 
vertical./ 


Proceedings tovienforce™ Section shaver mot 
been numerous, though they have been undertaken 
sporadically, and most of them have been settled 
informally by resignations or formally by consent 
orders.“ proceduces! that: dornet clarity obs curd 
cers. Before 1972 the Federal Trade Commission 
issucd? 13, tomplaints under!) Section? Si. een ad 
but one of these cases, the interlock was termi- 
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nated by resignation and the complaint was then 
dismissed without order. In one instance where 
eirere "Was no resionatcLon, "an Order “was tssued 
pimilarly, the Department ot Justice> which 
mosued LTrvye Complaints, dismissed four of them 
atter restenations. Dice cy preal™ Invest 1 vat 1 On: 
nas Deen one in which interlocking directors ain 
Fompetane Compares, With their: directorships 
Mnder Scrutiny, havesabandoned alt or all’ but 
Pie Ot these GtrectorTships without resastance. 
Mimo ava LeN ety aS a result oOLa report “on 
CT eg Aa directorates by the Federal Trade 
Commission,!9 the Department of Justice announ- 
Gecaetiat ft would try to vet Violators to™comnply 
PomUuNbaArroy.  ) in the carly 1950" Ss > Tt accepted 
several consent decrees that covered somewhat 
More tilaleoecLiOneo explicitly forbids.!1 Search 
POL VOlUMLALy CONSselit appears’ to Stidl spe Its 
Moc y. ele tooo, 1c announced “wnat? ore.oO* inter— 
Pocks that-1t Nad challenged, 11 had” been’ termi = 
Batea vOluntari1y . 


iiewce asOns Lore Orr clal =nepTect, Of vlona— 
Prous are Vilustrated by testimony of a Tormer 
chairman of the Federal Trade Commission before 
a subcommittee of a committee of the House of 
Representatives: 1!3 


several years ago the board of directors 
of’ General oteel Castings contained: the 
Prestaent’ and two vice presidents of 
American Steel Foundries, all of whom were 
also directors of the latter company, and 
also contained the chairman of the board 
and the president of Baldwin Locomotive, 
both of whom were also directors of that 
company. When the Department of Justice 
questioned these interlocking directorates, 
the directors from American Steel Foundries 
and’ Baldwin withdrew from the General Steel 
Caetingss boards. [here .s*a catch Their 
Wilace’wos-taken by two Vice presidents pr 
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Baldwin.Locomotive, but: since none of, these 
officials was a director in any of these 
companies but General Steel Castings, the 
new arrangement satisfied the requirements 
of Section, 8o0f-thenClayionrAct oe plitedoeniLs 
no reason to believe that the closeness of 
the executive and policy-making ties between 
the three companies was in any way reduced 
bythe. chan ge2 


The, facts that, 1 mterbocks cto,ihl cha sec raisons. 
is applicable are. only, thoseuitthat wrendi.eer 
interlocks.has. been. danratseddy aniseriousmobstacle 
to effective use of it against links between 
competitors,, apart fromathe, gaps. andsiobscourigses 
that have been discussed above. The prohibition 
does not, bar; competing: corporations, atmos Denne 
linked, indirectly, throughs the, presence wie ditier= 
ent individuals from them (whether executives or 
directors) upon. the boards of corporanious wie: 
which neither of, them..competes 7) Suchet etatrone 
ships are.common, Ate diecast) twoety pes. Oem 
nay Testrain, conpetataon, betweeny compet tors 
S bent Pacem 2 


First, competing corporationsy may hayeceducicer. 
ent.directors! upon the boardrot Antmenter poi. 
that is. verticaldy melated)s toseach. offs thempacsa 
Signizticant.supplierpor customerey py upitnote cose. 
their joint presence. on. thes board. of tiheatyenter- 
prise may become a means by which they negotiate 
allocations, of, supply. ors terms, of. transactions 
of purchase or sale that would be illegal if 
incorporated in contracts between the competing 
corporations;.« secondly... datierent, directors, or 
executives of competing corporations may be on 
the. board. of..a, banks or. conversed ye. datterent 
officers. of) the- bank.smay be. one theeshboardss or 
competing corporations. In such instances, the 
links may become means by which the bank's influ- 
ence reduces the vigour of competition between 
the competing debtor corporations, or may have 
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effect upon the relative terms on which credit 

is available from the bank to these corporations 
and other@borrowers«. tThus: bysverticalelinks 
competing corporations may be horizontally linked 
By inemrectiongr with! restrictive results) 


Ingaddat son) topthis), cap,in) control: over 
restrictive, linkages,among competing corporations, 
Veriuixcalgt ese between! corporatponsamay.give: rise, 
hikeewveriacails contractis ,andaverticalsmergers,; +to 
various antitrust problems, exclusive or prefer- 
entialideghinew)tyingtre Lationships ;sréecipro- 
Cityie andediev erareran making contracts..gSection 
S Makese nog eftonts toa coverm,suchyvertical;problems. 


Though recurrent investigations have shown 
fhatywinterlockamgedirectorates: have, proliferated 
and through time have.increased, appraisals of 
Pnese cedataonsnips have. rested,upon,common.jsense 
inferences..However, persuasive these appraisals 
oe Cleves ROtarcclLeaupon nard.facts derived 
Brom investapeata onqof)partacudar, lanksa« «The 
stati Ofeithesdintiteust Subcommittee: of: thesHouse 
Conmitticey ony the dudiciarye reported:ain 1965:¢hat 
fas Of; thiscedame .thereshareyvirtually,no,factual 
analyses of how interlocking business organiza- 
tions deal with particular transactions and the 
Fociaddend);economigsampact@ot, suche transac- 
plonse ieee Sane lard yo. i nel SeSeathesdirector.of£ 
the Federal Trade Commission's Bureau of Compe- 
Pitilon- soidgepubdickhyiethathe WMuch* of;the.discus: 
sion on interlocking directorates is intuitive 
and based on what is considered to be common 
sense observation or the self-evident conclusions 
of an analysis of the structure of organizations 
with management interlocks,"!5 and that "all 
of the) conclusdons» about, thehpotentials;effects 
of vertical interlocking arrangements share a 
common weakness; there is an absence of hard 
evidence on the actual impact to support 
them. "16 
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The nature of these analytical common sense 
conclusions; aS *sét-forthlinvalstuidy by the 
staff of the Federal Trade Commission in 1951, 
was summarized this year by him as follows: 


(1) Intertocking directorates between con= 
peti tors, *whetherfon Takdirectvortinusreer 
basis; tend. fo 1imreror“eliminarer compet 
tion between the competing concerns. C2) 
Interlocking relationships between companies 
in the same or in closely related indus- 
tries, “but netlin competition *witheeaen 
Gther? may forestall the development or 
competition which otherwise would come from 
normal expansion of*therlistsore produces 
which they manufacture. (3}"* Interlocking 
relations between companies that face 
Similar* problems s-for-example>s the farae 
mite grated “orl tecompanies, or between compa 
nres in an“industry and” ftananelal™insereu- 
tions that are broadly interested¥in’ that 
industry or in’ relatedy 1ndustertesmemay. 

give rise to communities of interest and 
create a united front against” anywho 
threaten habitual * relationships sopreesta— 
blishedSpreeminéncevet4)eVertacalminter loc > 
nayy reach’ back*te companies” fromewhicn 
important supplies come and thereby evoke 
preferential treatment in the distribution 
of=materrals inshore’ supply 74 (s)"Vercical 
interlocks may reach forward to companies 
that consume or distribute’ the products 

of another and thus create preferential 
access *to market” Outi ets= (6) Interlocking 
relations between Manulacturing corporatirons 
and financial institutions; tespecialtys banks 
and insurance companies, may establish a 
type of9verticalsrelationithatiassuces 
adequate credit toafavored *Gompaniesn andwa 
withholding of ‘crédit and capttal from* their 
competitors, “(7)-iInterlocking relations may 
give expression to an underlying ownership 
interest and may involve nothing more than 
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Whereginterlocking»,relatronships) haverresul> 
tedsimeresteagintssof tradesaffecting vinterstate 
commeree;srvorevhave been means iby *which- such 
Trestzgantsshayeybeen “effectuated,. action \againsé 
tlrem “doespnoeyrequirewusez,ofeSection 84 ' “Lhe 
Sherman Act forbids the restraints, and in a 
Proceed ny Ppunders thesacte the \courtscantissue 
orders broad enough to provide an appropriate 
remedy... ,iIn appropriate Sherman Act cases, 
judicial orders have terminated and forbidden 
véefendanyu Enterprises Sto irenew notronly “inter- 
hocking ydirpeétorates; bubralsonlinkssthrougch 
employees andsthroughsstock,ownership., The 
RaALrrOwnessse0teSection; Siisysrenificant. only 
Wheregthespurpose sotsthesprocéeedingstisipre- 
CauuLronaryveratherethan;remedaial. 


Experiments with Broader Action 


Currently both the Federal Trade Commission 
andstheeDepartmentgofsJusticesarerexperamenting 
with ways of making the law as to interlocking 
directorates more effective. 


The Department of Justice, which with the 
Federal Trade Commission shares jurisdiction 
to@initiratre proceedingssundersthesClaytonedAct, 
has brought an experimental proceeding under 
SeccTonecewni che atloretherfirstatimes \seeksyt£o 
usestherlaw against indirect interlocks. The 
Deparimentsecontendsithat)theydifferent<pexsons 
who hold directorships in two competing corpo- 
rations are deputies of the corporation from 
which they come, and in support of this view 
melivessuponssectiong16 (b)sofethewSecurities 
Exchange Act of 1954, under which a corporation 
may be deemed to act on the board of directors 
Of gnothericorporationythroughwaadeputye! alt 
contends that the defendant corporation, through 
deputies, holds interlocking directorates, The 
challenged directorships are in two parent 
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companies, one of which allegedly competes with 
a wholly-owned subsidiary of another both 
directly and through one of its own wholly-owned 
subsidiaries. Thus the case poses two theories 
novel to Section” §*that*arcorporatren ethrougn 
deputies, may be a director, and that corpora- 
tions may be regarded as competing through 
competition between their (wholly.wowned) subsi- 


diaries. In denying a motion for summary 
judgment, the’ cotirt treated! both’ issues %as jones 
of fact, to %be settled tafter trial ePtoccedings 


are not yet concluded.18 


If the Department wins affirmation of its 
contentions in this case, some of the limita- 
tions of Section 8 as described above°™may no 
longer exist. SCorporations, can’ bertredtedsas 
directors through their’personnel 7° presumably 
whether the. persons involved are’ theimeidi rectors 
or their other offmeials So rhessepavatet corporate 
identity vor difiterene, parts aw ta reonpvorare 
combine’ will not be relevant where® aywholly- 
Owned Corporation Sis thesereaturésot-mtseparener 
andipossibly also-ain*othersanseances: the wadten 
one corporation is effective lymconerom campy 
another. These changes may make the law consid- 
erably mote, seniri cant. 


However, > by themselves TEhey eur noearenove 
all of the weaknesses of SeCtionss .-eTheyewiel 
not make the séctilon appl icabde stom tinseby 
different members of the*™same familys" tomlanks 
in which a directorship, in@oner corporationed 5 
held» by @ person who personally owns @stockein 
another} nor to Links thateanvelvyetdrirerene 
partners in a partnership .. Net therewil le they 
make the law applicable to links among corpo- 
rations that are” potential but note accumi@or 
past competitors, * Theyowuhr net bringeundes 
the law links |that create>verticalitesttaints: 


The Federal Trade Commission, which applies 
the Federal Trade Commission Act as well as the 
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Clayton Act, is contemplating, but has not yet 
actually undertaken, use of the latter in 
proceedings about interlocking directorates. 
Mider ihe Federals Trade’ Commission Actss it! has 
broad power to find that specified business 
cOngucte a stanvunt vir? ethod: off competition’. 

The Supreme Court has repeatedly held that this 
Act "was designed to supplement and bolster the 
Silermant Act and’ the) Clayton Act, 4. to? Sitopl in 
their incipiency acts and practices which, when 
full Dilown, would! violate those Actsdiasi welll! as 
to condemn as 'tunfair methods of competition' 
existing violations of them, "19 tt hastheld 


that. the’ Commission's broad power to declare 
Cratcepractices4 unfair “Us particularily weld 
esdabis'shed- with’ regard’ to’ trade, practices 
Woon CoOdrate ts Wt the, basi cy policies, of the 
suerman and tGilayton), Acts even-though such 
Pracs4 cess Ways not. actually violate’ these 
laws.'"20 Relying on these and other decisions, 
(iewproscitmalrer Or or tne Commission "ss Bureau 
Ot COmpetaaronreeent ly. salu in a pubirec speech 
aero sO NON. Se Clon of OL the Pil CVAct 
Conreachand cure the- Majority of antertl’ocking 
arrangements, Irrespective ‘Of their legal” status 
Wider oeCliOn O91 tneys can be shown to* injure 
competition or consumers, or if it can be shown 
tiate1t they are Tiot* cured. there® i's'‘a’ strong 
Doss vinty that they May ead uo "outriagnt 
Violation of the’ antitrust Laws .”? With’ few 
exceptions, therefore, I think the Commission 
has the mower—Tto deal’ with” specific’ instances 
Menon vert cal and andirect interlocks are 
found to be anticompetitive or found to serve 
As a-venicie ‘tor promotion of anticompetitive 
activities,'"21 


View che prospect of ‘such a’ legal” tool, 
the Commission has begun to examine personal 
interlocks and related types of links between 
corporations, with focus upon three fields: 
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a), the, food iandustriessmbds the energyA Imetse 11 css 
and c) the relation, between financial insti tur 
tions and industrial decision-making, particu- 
larly as to mergers, joint ventures, and corpo- 
Yate. take-overs’., its Bureau of, Competit ones 
considering fornud ataonsio tf; ag reques tax Once 
Commission’ that! ittuse atss powers underecectaon 
6(b)s of the, Federale Trade Commissions Acty'to 
facilitate work on. such interlocks. bys requaaing 
Cleat compo tata Onset deg nntas) repens of Stiven 7 
inter Lockss and. thear ownership. 2 


If the Commission undertakes to use Section 
5 against. linkages between corporationse.s the 
scopes of the effort and the probable, deonces ot 


success, ine 1.t. arconote yet, cleats ju ODad Olsieve 
however, two problems, legally distinguishable, 
are involved,.,..¢As, to. relationships between 


competing corporationsi,. the, basa cypolacres od, 
section, 8 are, clear, andthe question, ose how 

far. the Commission will, choose.to. go. and ican 

£0. 1N. applying. them, a) tos ty iesaOn gap Cass Oller 
interlock. thats .areceammune. to, that. Section sibs 

to, indirect dainkss.Detween, compet itorsatiat wee 
beyond. that. Section "s. Scones acid 1C,)e Ou DOs citadel 


aS) Well. aSsactuad icompetitaion.. @ Aset Omevc tic on. 
restraints, however, Section,.s. containseno 
prohibitions: and. .ex presses, 1.0 pol ery eto rete se 


the. relevant, gies.ti ons js, Nowe aveates GOMimsssa0 1 
will choos6s 00, .00, and, can 00. ity atte npr etaa9 
Inter lLocksn ase Inconsa St ente Wiens p04 Cae se Oc 
other, parts. of. phe antatrusite law Seascale eveluc 
condemnation of anticompetitive exclusive dea- 
ling and tying arrangements by Section 3 of 

the Clayton Act; the condemnation of anticompe- 
titive, vertical meregers) bye .Sec OLoMM/esone she 
Clayton Act; the condemnation of vertical 
restTictaye. agreements, by, Section, le Ot. he 
Sherman Act, and the condemnation of price 
discrimination and discrimination in related 


services and payments by the Robinson-Patman 
Pots, 
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Moreover, to an unexplored extent the Com- 
mission may have power, even where it cannot 
Tegaiae arcorporaresinterlock as. any, incipient 
violation of the Acts just mentioned nor as 
in coMpeluciew ithedtine mola cies, of, thoses. Acts, 
co Ucrmisiat ec vonegamce clocks as ansuntaa7. method 
OL cCoOMNpethitn Onestombiddeny by, sectionn5o. of, the 
Federal Trade Commission Act. If this power 
Grx1Steasndechould prove to be broadly useable, 
Chere 1S,n0.0Du10usS.reason.to.assume that it 
would Oe appimcaD lentoppensonal,~interlocks 
Onlys)\ asydistinguished trom.other devices by 
which ties between corporations can be created 
and Mauntaimedew) lt maghtebecome,a flexibie 
TOTIy OF Bttack,UDOnatheventire range. OF .anti— 
Gompetagugeslanksi.s » Lnwusing, it, the .Commiss4 on 
would benefit from the fact that its findings 
Crea Cume Ce minal at. supported by evidence, “SO 
review of the decisions by the courts would be 
limited. to,interpretations: of, law. 
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V1 - INTERLOCKING DIRECTORATES 
Footnotes 


Regulatory legislation, not only in the 
Chayton” Act “OUt alsSOeime0Ghe, 9 layseeuas 
included provisions about interlocking 
directorates applicable to banks and other 
Financial “inscerTreutrons.) Common eGayriers yoy 
rail, water ;<4anduair;  communrcatronrencer — 
DIiSeS: “INVESTMEN ES CUMpal Sesto ceur. cy 
markets; power companies and suppliers of 
their equipment, and alcoholic liquor. 
These are SUMMATE Zed. In yd 4Nes eam as veesons 
"Interlocking Directorates - A Government 
View!, remarks at? LoyolasCollege,  ~taitinore 
Aprad Ss) 1976" iduplicated) .oppe aes, 


The -Actehad.only part’ of Jtheascopetenacanae 
been recommended in President Wilson's 
message «to: Congressy whieh Trequestedmtharuue 
prohibit interlocks, atione #great pcorporatiens 
that had-the effects.of Umakingsthose who 
borrew and, those who * Lend practically sone 
and the same, those who sell and those who 
buy -but the same persons -trading swuth gone 
another under different names and in differ- 
ent combinatrons ,dand sthosemwho ant feet. oo 
compete)in fact, partners and masters wor 

some whole field of business.'"' See House 
Repoxu.t 627; -639d <Gonaness -u2nd toess van. 

May. los LO L4.. 


Official, studies of interlocking «di pectar= 
ates include ihe following] sul c Osh neg. 
Ownership, Senate Document 93-62, 93rd 

Congress Second Session, March 1974: Inter- 


locks in Corporate Management; stat £ sreport, 


Antitrust Sub-committee, House Committee on 


the Judiciary, 1965; Report on Interlocking 


Directorates, Federal Trade Commission, 1951, 
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The order gainst General Electric appears 
Dprevocwot G-247 7°. Similar thouch’! not 
identical orders have been issued against 
Chrysler (Docket C-2484), and against the 
Aluminum Company of America, Armco, and 
Kenic | Dockets) CU 2a Ee C24 oe (CHa 
and-C— 248 )s. 


Deo yee oc adr SenROocbucK. and Co., Ibl.F. Supp. 
Gite eee. 1953) - 


Rot eas OmU Soe we. Grant,.Co.; 345 U.S 
Naot soyeand Paramount Pictures. Corp. v. 
Baldwin-Montrose Chemical Co., 1966 Trade 
Gacese gy toy 6 (on. DLN. Yd, 1966) : 


iv tue Department of Justice announ- 
céd that 4m “a survey ot anteniocking 
directorates it had found about 1,500 
Dersonsenolaine directorships in. more than 
one _ftrm, and ithat)-molsttiwof tthem whose 
directorships were illegally interlocked 
resigned GWwithout contest 19 See Victor 
Kramer, "Interlocking Directorships and 
the Clayton @hGu after 2a5: Yiearisi'tiw SO: Yare 
Lovet, L266). SRO Db G19 50. )d: 


The Commission's consent order against 
Union *hagitand aPap er eCorpys ‘app canis: fin 2 
FITC ESAS UGCToSG6). *OThercase thy cthe Pepart- 
ment of Justice that was not dismissed 
is°cited In walote 6 tabove. 


See note -3: above. 


U.S. v. General Outdoor Advertising Co., 
LOSSATradecGases s#68 , 2693 2025S. .v; 
Liberty Nationalqlhifetinsurance Gow, 
LOS47TradenCases htGR {SOs UsSs vislLiquid 
Pamir tomaorn,, 1952-1953 Trade: Cases 


16:3 
#67,248. 


12... Presserelease,. he Druar. Ve, wie ee eles 
Teleas Cyan UNG 27s) aby Coe 


13. Testimony by James M. Mead before Subcom- 
mittee on Study of Monopoly Power, House 
Commi ttee- On; thes Jide ary. SO oc.danC Ofc es oe 
Ist Session, quoted Dy HalversOn pu0ny auc ua. 


Dp veld Ss 

14; Interlocks in Corporate, Managementile Ops. cic. 
101 como. 

15.° :Halversont.00).. (Cit 2.5 omes ace 


Lo bbides paral pa 


17° <lbi.d..-p Sr 28 CSM ae Zane ceep aro ce 25 gO elie 
1951 report mentioned in note 3. above. 


18. U.S. v 2Gilevekand WrusitwCota atl O74. — ea 
Trade*-Casieisi.) (ti 5. 32:73: o(N oD: 540 hal One E1K0r 4s he: 
Since. thats) ica siemp.ev.t auinsegt 0. Sune mao Chang 
banks-2.3 tots: ssuwbijiect: Gto tepis bation. that 
differs in various. nespects, from sthat 
generally applicable elo Corporati Ons. eons 
CO the Point minder. diss cils S101 oc Ceca te iy 
ences do not seem to be relevant. However, 
the -complaint. lal eges Gthat ¢ihescompanies 
involved are also linked by substantial 
amounts of *stockholding iby 7Cleveband jirust, 
so that the attack uponaethemtunder Sect1on 
8 has a special setting of other alleged 
tie Sr, 


Lo. Fel eGS av SOMeOt bonubic tune Ady éiy busin Ser = 
Vice Coje ING... .6544-81NES. 2297 wih Oe) eee es 
passage was quoted with approval by the 
Court in the case mentioned in the next 
footnote. 


20, EP. 1.Gs ¥. Brown? Shoe (Coe. ©3640 5. ore 
iO) be aes 
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Pn. Tb ep ped 2-5 0: 
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Vil - MERGERS 


The ensuingidiscussivnepertains «to policy 
about union of the assets of two or more enter 
prises by merger or acquisition SForrconventence, 
the discussiom wild scald. Ssucheunvotsceme voice 
using this term as a®generic one ‘thateineduges 
all such unionss= both@thoses thatearcmuecncer: 
in the sense that°at least one enterprise 
ceases to exist, and those that are acquisitions 
in the sense that the enterprises involved 
continue to exist. Where the form of the union 
is relévanty it will be identi firedgpyace- cmp 
tive terms such as acquisition of stock, acqui- 
Sition of assets, and. Joints. ventures; gout tne 
term merger, when not, qualitied shoul pe 
understood, to Mmelude all “or sthese. 


Mergers, -important,.in-partieularsindusgries 
from 1890 to. 1900, spread. over Largetpanis got 
ANerTican Industry ion the period ie leis Oe eo 
mergers ,,duringy thas, period, mone thanas 000 
enterprises in Manufacturing Vand mining fecased 
to exist; more than 10,000 retail stores were 
absorbed into chains;)and*nearlyo2,e00tpubiae 
utility) enterprises and«eneariyel ,]0Oubanks 
disappeared. ! Mergers became a major aspect 
of industrial structure. 


EXIsting ) Legasiatvon sto scont ro} Meneers 


special legislation (desugned to rcomiro! 
mergers, first enacted in 1914 before the 
proliferation of mergers in the 1920's, was 
greatly strenerhened an 1950.1 ay err orcaro 
remove the defects of the 1914 Taw. Action 
under the 1950 version is now a major part 
of the work of both of the Federal antitrust 
agencies, Almost 30 perm cent, of,-alely san tat wiet 
cases Instituted by the Department of Justice 
in the years. 1963-1970 consisted of or included 
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a challenge to one or more mergers, and mergers 
have become similarly important in proceedings 
by the Federal Trade Commission. In both ver- 
S2OMeeme oe Limi ot the Clayton Act it ‘is 
applicable to partial acquisitions of stock or 
BSSersnevutrtbesyiact thas little practical 
importance. 


Before 1914, mergers were subject to the 
Sherman Act only. Like all other business 
combinations, they could be dissolved or sub- 
jected. to corrective, orders, under Section’ 1 
i Mey rT estigaod ane Tresctraant’ of Interstate 
commerce. and under Section 2 if they weve 
at GOenpiLs, CO.mono poll zie isomer part), of interstate 
commerce or achieved such a monopoly. Proceed- 
ings under this’ Act between 1904 and 1922 
Ewitcesaprevemtede as creat railroad? to the Pacitic 
Coast! from acquiring control of a great compe- 
ctoOrTe DyniotOcKkKe pUunMchases, and twice prevented 
holding companies from controlling major compe- 
ting subsidiaries - railroads in both instances 
Pio aso. COad cOmpantes iny one of them. 


iIneeperopraarenainstances the ShermansAct 
Pomeiagues ptomDe;used.s- Buti in using 1t,* success 
mS possi bverontyaunder two .conditions:.cither 
thatharmerveruhas already ‘resulted in° substan- 
PialsandeprOvable restraintsor, that,’ though 
Paegersisgnotryet proot of-such restraint, the 
merger was of such a magnitude and appeared in 
Picgheiusettineethatwthe. court swill) regard “subs= 
Minvcitlarestraintsass, i nevitablenor monopoliza- 
tion as attempted. Instances of the second kind 
ore .~feW, sanded edase.so,oritented has formidable 
problems. In one case lost by the government, 
eheccourtssaid that.the dollar volume; of the 
business involved is not compelling, but that 
relevant matters include "'the percentage of 
Pustiesseucontrolled,athne strength of ithe remarm- 
ing competition, whether the action springs 
from business requirements or purpose to mono-. 
polize, the probable development of the industry, 


aap 


consumer demands, and other characteristics of 
the market... Dhe telative -entectwot Vercenuarpe 
command of a market. Varies withthe Se tCin oan 
which that factor is placed."4 To get adequate 
proof. 25 £0. Such MWattetsewould Deed iti ciolin 
expensive, and slow, and hence proceedings would 
be necessarily few. 


Thies) Old vers ong Ot soe Cl Ole Od eile lay con 
Act was intended 20, taciliGate COpETOI Oe Net ce ton, 
Tt required. pTro00ig0te probable sett ec tamte.Ue a darcrk 
DrOot Of -6x15 010) Soden ever a Dake effect;° expanded 
the relevant, concent, OLechitect et Opie] Udesior 
only restraint. of commerce butealso substantial 
lessening: of. competition, and, tendency. lO.credse c 
de Monongly.~and, SOUPht COMCOVET sols Oly se bc cts 
upon nthe merket but also, etiecus ami ted to 
relationships between the corporations involved 
i, sche acquisition. © However, it was. applicable 
Oniyatosstock. acquis1t1.0n Saw nC Dati nce 
time had been the only significant types of 
We Gud S1sCeO1 Su, 


THhLS. Neston, Of iSCCLLONe 7s ad Leds a mos c 
conp letely, to accompyish Jts. nuppose.. sh cq09s)— 
CLOnS became sty pi cally acquacit Lous Ot ass eis 
INS tead Otel Ge i Sist O15 0 fuss OC ke. GiWiNie eas COC 
acquisitions were used. as means to get the power 
CO make? acquusiti ons 2Ot ass etsy thew COUl ts sle.ld 
thats; Ue thie, asset. cist LiOnewase 2c comp ished 
before an order was made against the stock 
ACOULSETTON,. the asset ACguisit10n was immune 
even though accomplished by forbidden means. 

Cher Supreme Court, denrigieds Of isi 0g 1 Camce tive 
test of effect on competition between the cor- 
porations involved: by holdings that if compe- 
tition between these corporations was not subs- 
tantial in the market sense this competition 
could not be substantially reduced, it substitu- 
Led «a test of etrect in the wmarkete 1 Ine erte ci. 
the Sherman Act test -- for the narrower test 
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that the language of the law had seemed to 
apply.§ 


AppilVeatroneop tthe 1914 law was .limited 
further by assumption, found later to be 
erroneous; “that. the “law “did not cover ‘vertical 
mergers.? Such mergers became numerous, 


hom aydecade, and, .a. half, beginning in the 
1930's, the Federal Trade Commission recommended 
that peetrone7i *berrevised>. but ithe depression 
of the 1930's and the second World War absorbed 
Congressional attention, and action was delayed 
until 1950.19 fn that year, Section 7 was 
subsvant fa lly aamended YF°Exceep t Tintcases -in“which 
the yrederat’ Trade Gommissivon Acti\is ‘used “to 
supplement this Section (which will be discussed 
below), the amended version is now the chief 
instrument of merger policy both in the Federal 
Trade Commission and in the Department of 
Justice, 


SeDemecn ening Of sLegustation jin! 1950 0a rie 
threetimportant changes of the 1950 version*were: 
firs veer oOueall eeonporavvons  sub).¢ect pte the 
jurisdiction of the Federal Trade_Commission 
(but not for other corporations),!! the law was 
made applicable to acquisitions of assets as 
welDnastohestock:  pSecondlys!'the ‘language, about 
competition between the acquiring and the . 
acquired was deleted. This change was explained, 
NMOtsasymere elimination,of words that judicial™ 
decisions had deprived of meaning, but as a way 
of removing doubt that small corporations could 
make harmless mergers. The committee reports 
emphasized, however, intention that the statute 
be used not merely against effects of Sherman- 
Act magnitude but wherever there was incipiency 
ofMonticompetitive effects. .Thirdly,, the test 
of legality was modified. It now forbids 


ible 


acquisitions "where in any line of commerce in 
any section of the vcountry ,» the vers ect Or esual 
acquisition may be substantially to lessen 
competition, or to, tend "to ycredte pa mancpohy 
Committee reports emphasized the intention 
that the law would be Japplecabke to vertieal 
and conglomerate mergers as well as horizontal 
ones. 


Underlying the amended version were two 
purposes. -sThe fir sty fu bly dev eloped, candaclear- 
ly expressed, was to use merger law more effec- 
tively by (stoppage sin nehe by jeacEprenehn ss bres 
tural changesin particular markets (thacgewere 
anticompetitive ,in tendency psitheesecond soun-= 
pose, evident in .publie reports soyaene hedenay 
Trade Commusston land others sandein ponems ar /emeu.c 
that athe anendment applived. to ecenyhomenate 
mergers y was Siti Who cevelopi nwa tse reuat on 
to the amended .1aw WAS snO LMC Apt Clee Ula tae 
law’ s ‘text nor clearly tormataved¥as*a couse. 
sus by the’ Congress *thatjenactced*1tir@-this was 
AepPUrpoOsestoeretar@s.and.gt possi Pleswteverse Wiat 
was believed to be a broad frend Coward concen— 
trationsin, the economy. success invechreying 
the law!s,first purpose. was,indispensiblevpue 
notynecessarily adequate tosachrevcnenc OF etie 
second.) Whether or notleconsistentluse ror the 
lawaAgains?. anticompettiives endenercs sim 
particular Marke tssatiltributable vo mergersein 
those markets would be, enough torchangeriche 
concentrative trend was uncertain; uncertain 
also was the degree to which consistent action 
would be possible with the resources that would 
be provided «for, anplicatrorsore trent aw. 


The two purposes have been expressed in 
different programs of action focussed upon 
different kinds of mergers, The first purpose 
has resulted in proceedings by both the Depart- 
ment of Justice and the Federal Trade Commis- 
ston against horizontal mergers, vertical 
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mergers, and mergers with potential competitors. 
The -secondsevrdéent ‘chiefly inthe Federal °Trade 
Commission except during a brief period, has 
resulted in proceedings against mergers that 
extended territorial markets or product markets 
or -united<firms "in unrelatéd "fields. 


Since the character of the law becomes 
CcYoarcee bireproceeadings ‘of “the ‘first Kind}, these 


WIiliPbe “Crysecussed *hurst . 8 °Furst vt was ‘appli; 
cCaple only =*foracquisition’s “in which “both “of thé 
CNllLorpreses “involved were corporations.) “A “large 


corporation could acquire individual proprie- 
torships and partnerships without concern about 
Seeceron), “Secondly it ~was -limited “Co “instances 
in whieh ithe acquiring "Corporation, .the ‘corpora. 
tion from which the acquisition was made, and 

the effect of the acquisition were each in inter- 
stare cConmerce .aUinus 7a large “Corporation Scou'ld 
distTegard fe vin sacquirings-~enterprisés ‘so Localized 
as to be only intra-state. Because of these 
Limits *Lepwas -defective "as a”"legal instrument ‘to 
curb grocery ‘chains ‘1f they expanded -by acquiring 
numerous grocery stores; or to block absorption 
of local dairies by large manufacturers of dairy 
products. 


Since neither of these limitations exists 
in the Federal Trade Commission Act, the Commis- 
sion has avoided them, where it objects to 
mergers that are not reachable under the Clayton 
Act, by proceeding under Section 5 of its own © 
statutehs This section forbids unfair methods “of 
Competition and untair.acts and practices jand 
SieeOLerts purposes, the courts have held, 1s 
to Stop sactivities Vcontrary ‘to the purpose ‘and 
spirit of the antitrust laws.!5 In a proceeding 
against numerous acquisitions by a large dairy 
company, ‘violation of "both “Section ‘7 of the 
Clayton sAct tand “Sect ion..5. “of the Federal qirade 
Commission Act will be alleged. The former 
section will be used against acquisitions of 
other corporations that do interstate business; 
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the latter Section against acquisitions of 
partnerships, individual proprietorships, and 
smal ocak en veri t ses. 


Shortly after-Section 7 was amended jsa 
decision by the Supreme, Court changed ssubstan-— 
tratly “the significance *through “time “that “had 
been thought to be applicable to stock acquisi- 
tinns under the “old version 4ofasatheehbaw? and=dad 
so in a respect presumably applicable to the 
new version also; The Court had {before fit a 
charge junderSection.7/ based Uponptheeacquiusi— 
tlonnol 23 perecent of the sstockvonaGenenra! 
Motors insl.920 and jearlper > ~Aftenetheracqu us ve 
tion, General Motors had acquired its outstand- 
ing position in’ the automobile *industry, “and 
DuPont's relation so 41 tb fas ssuppli es phadabeen 
one of -the sources, of DuPont's -growth “mn ithe 
chemical<imdustries 2 -Iln“deciding *thaergehe ac. 
GuisiGion Violated Sect Lon y? yeohe-,Gourt shelea 
that incroiency > rasere llevan? (eo esecuron “7 
Udenotes not *the time the wstockwwasyacquiured 
but any Cime wwhen the yacdutsi Giron aeheeatens Go 
LIpPen ~into a ipwohr buted ephecu sy shuuorscases 
under Section -/ were brought "ae orn near the 
Cline Of AaCqulSt td Ole. NOMIC (Or Mele seme as crs 
hottds'; or “even Sugvests,;.thae tire GOvernmene 
Ls sforeclosed sfrom bringing *thhe tact Lon <a t fany 
tinenwhenfa threatwot sthevprohi birt ed seirects 
iS eVident ses iWG Vepeat thas tthe eeest-s0f ea 
Violation :of Section 77 1s whether sat ¥the “time 
of suit there Ys <a ‘measonablhe probability yehat 
Ghe saequisi tion sis vhike liv “to imesul-€ bur ~tire 
condemned restraints, "14 


By, ‘Wwimtue «ot this «decis i0ny tan genterpmrse 
that .now .acquires “2a “substantidal wart sof gene 
stock of a supplier or purchaser presumably 
faces not only whatever legal vulnerability 
Way sexs t tat the spame fof the vacaursit ion . abit 
aiso has c( bike the eholder off a -substan Gia 
amount of stock in a similar company acquired 
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since I9if) A.contingent risk if subsequent, devel- 


opments increase the significance of the acquired 
S LOC Kas 


As amended, Section 7 leaves undefined the 
Me ani Mero wiles Cert section of the country, | 
The accompanying committee reports made clear 
(hat iis tern owas initendedstoO apply, CO Any. ared 
hOWeV ere cialigw li. gt WaS. a S1Loni ti Cants and. cone. 
rent unit economically and was large enough for 
OPeTali Oi die ite tO. be part .of interstate commer- 


ce. Those who enforce the law have assumed that 
The ceria se eduivalent to the concept. of. ad rele— 
Vent uot a DOr al market os. [he Department. ot 


JUS tL Ces Nase Cen neds lt. as tollows: 


OCR Oldies ales Ot: a product or service gn 
any commercially significant, section of, the 
COUNUIVs LeVens ace Sila. leas. od Single community.) ; 

OT Riper COAL eo Ope sich sections. Wild. ordinarily 
COM Smelt Caudecor Oman ComarkotCs it Ti rms. en caged 
Ie sels eee roduc Make sonia Cant. Sales 
Otago DOU tat OnDilmcnaser Sein, tine SECTION. O27 
Sect Ons slhe Market need not, De. enlaroed. Devond 
any section meeting the foregoing test unless it 
Cleamkvye.appeatssthate there 1s no, economic. barrier 
(ey vere Sioa Caniet Lansportatlon. costs wack 
Ofedistu Dit One ticidaties, CiLStLomer Inconvenl ence, 
OT established consumer pret erence sor existing 
products).that hinders. the, sale from. outside the 
Sec ti Olea Opus et.s wal tnin, Che sec tons. 1 OT 
need the market be contracted to exclude some 
portion, of, the. product. sales, made inside. any 
section meeting the foregoing test unless it 
clearly appears that the portion of sales in 
guestionwis,made, toa. 97oup, of, purchasers, sepa- 
rated by. a substantial. economic, barricz, from 

the wpurechwecers. tO-whom the mest. of. the, sales 

are made."15 


Similarly, those who apply the law have 
Assimedet hate ene. statutory, phrase. i 1a ne. oF 


Ee ase 


commerce" is equivalent to the concept of a 
product or service or a-coherent group of 
products opiservices: =ein the words sot tie 
Department of Justice: "They sales oO. sany 
product or service which iis disctingupenaple 

as a matter of fconmercial practice ptrom gocher 
products or services will Yordinarid wecomstl vate 
a relevant product market, revensthoughn, from 
the standpoint 0f most ypurchasers i aoumer pra 
ducts may be reasonably, but sect i penuect ly. 
interchangeable with 20 11) terms joe (orice, 
quality, and use. 27On The fo Glte wonancr ee ic 
sales of two distinct products to a particular 
group of purchasers can ‘also appropriately 

be grouped into ar single market where ithettwo 
products are reasonably interchangeable for 
that group Gn terns of price “dualiey land guise. 
In this latter case, however, it may be neces- 
sary also to include in that} market ihe sakes 
of one or more, other products: wirvch care fedudeer: y. 
interchangeable with Ghe twor prouwets fey terns 
of price,” quality, and: use Gromatiems Gardpo we 
of that oproup of purchasers, tor whom |cherewo 
products are anterchangeapile 


An Aanitial step: in. apply in: seiemslawers. Lo 
define the’ relevant market_an 1s ternito wie 
and, “commodity “aspects. Within this market 
one must’ Look for the eftects senate fhound, 
make’ the’ “acquisition 2bilecalty Fire. defim ton 
of the market may be crucial to a merger pro- 
ceeding. The-larger the market “ithe tsmaiher 
will, be“the percentage: of a t ithate as: tind tede py 
the acquisition and ithe smaller ‘the possibility 
that this-union wali have substantuaierct roct >on 
The smaller the market, the greater will be 
the possibility that what was acquired lies 
outside that market ‘and has-‘no’ direct: effect 
upon competition within it. When a merger is 
challenged, the challenging authority has 
defined the market tolits ‘own’ satistaction and 
thinks that it has found anticompetitive proba- 


=H 


bilities =the retPMResistanice tothe challenge 
typically includes’ claims that the market is 
actually much larger or much smaller than has 
been alleged, and that the evidence as to prob- 
able effect depends for its persuasiveness upon 
dtstortron of "thesmarketideflinrt ron? oThus diss 
putes over market definition have become common 
in controverted merger cases. Decisions deter- 
mine such questions as whether automotive 
fabrics and finishes are sufficiently different 
from othep fabrics and finishes to be a line of 
commerce; whether’ childrens shoes basta ‘eroup 
are a line of commerce or must be divided into 
lines sthatwdrtftertiortchtldreniof different 
sexe's cand ages; 18 and whether glass containers 
and cans can°“be treated as a’single line of 
commerce.19 Samitariy there’ are “decisions 
whether the relevant territorial market is nation- 
app Ineo oraleor local, 29 and what are the 
boundaries of an urban market area.2l 


In such decisions, efforts are made to 
define markets so that the definition corres- 
ponds. 4vo sconmercival) realities ‘and is economi-= 


Cabimiistciitd Gant) There dis’ no precise standard 
foresuch@decisronsi "Several considerations are 
deemed pertinent. In the guiding case, which 


pertained to*’ajmerger inthe shoe industry, the 
Supreme Court accepted the idea that a broad 
market can be relevant yet divided into sub- 
narketsathatvare-alsotrelevant:?oa'Thexouter 
boundaries of the product market are determined 
by the reasonable interchangeability of use or 
the cross-elasticity of demand between the pro- 
ducteateehitandal Sibstatute sifortit {2 AHowevers 
within this broad market, well-defined sub-mar- 
kets may exist which, in themselves, constitute 
produptemanket > forvantaitristapurposes:. .t The 
boundaries of such a sub-market may be determined 
by pexaninangesuchaprnactdcalwindicia as dndustry 
or public recognition of the sub-market as a 
separate economic entity, the product's peculiar 
characteristics and uses, unique production faci- 
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lities, distinct.customerspyutscincts peices, 
Sept ies sets torprice-chanvesprandmspecialazed 
vendors. "4 


Though in defining markets, emphasis 
usually hasYTbeeneplaced=tpontretationsnips 
fron? the point~of vtewoo fe buyers, ysuchmas 
interchangeability of products in use and 
consequent cross-elasticity of demand, deci- 
sions have not ignored relationships among 
supp lierst. Uniquencsswor sproducts Onteea cia — 
tles,and specialization» ofjf~vendorsparebotn 
mentioned in the passage quoted above. Pecu- 
liaratiessan tthe Manurtacturingyp voce ss awerc 
considered relevant to the decision about 
automobile fabrics and finishes mentioned 
above. When the firms involved in an acqui- 
SitLTonnoperatesin only—pants of 9 thes terracorm, 
or: Onily parteot -thesproduct syed: tira macs 
usually thought (toy besthemarelevantwunar kets 
ther fLedd’ siny which. thei raion enatzons, one yelka pe, 
if large enough» to bersignificants as consi; 
dexved thesemarke Gi relevante tow tier panercwuam 
Case, 


the cases -showgel cards sthatoeh eecourtscmare 


awareqoLethe necdstomkcepemarket analysis 
simple enough’ to make adjudication possible 
Withiniveasonablemlamitseof tantesand efforts 
In’ the: Bhi ladelphaayBankwcasesMronmexanpiics 

it was obvious that different kinds of finan= 
Clal servi ceyswere=ioftercdbynpyT coups More.com, 
petitorssthat.weréenotendentiical iandmieharean 
thes ¢ieldyoficomerciadabankuneerthemilasices 
lending transactions involved competition over 
wider sterritorial areasithanwthe smaklervones, 
The*courty’ simpli fired*atsrdecisioneby treating 
commercial banking as the relevant field, and 
by deciding, after considering the wide area 
appropriate to large customers and the small 
areas appropriate to smalimones,? thats a 
"workable compromise'' was to regard the area 


as the four metropolitan counties of Philadel-~ 
phia. 


24 
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liwatinacqud sitaonyi selikelyn«to.diminish 
compe bat ronan yewmere athe sacquisi tion. is 
forbidden athe: guiding principle g»therefone, 
is to consider appropriate whatever concept 
of the market discloses and identifies a 
Signmsacantiant rcompetitivesnimpact,from-the 
acquisition. In words of the Department of 
Justi cemmiUinnenskorcingkSectione/othe Department 
seeks primarily to prevent mergers which change 
Mamet esate Gune a neasdanecthionm] tké ly sto 
Creat ¢ Ranepowe ret osbiehavesnron=competitivelhy in 
thempuoductzon Gand sabe..of janyiparticularspro= 
duct,isevenithough ithat apower will ultimately 
bei Mimrtted> thoughonotinublified »oby athe ipre- 
Sence Tot otheresimilariproducts sthataowhi be 
reasonably interchangeable, are less than 
pemhecueasuls titu tes tit pis Hin: No wwaytancons~ 
istenGlwathethis téftor tvadiso. sto ipursue<a 
policy désignéd Itoxprohibit mergers between 
firms selling distinct products where the 
resus Got. thesmerceninay ibie.ito.l create sor 
emiance Gieecompanies i dimarketsupowerqdue sto 
Chesiaceaduhavtevheriproducts p#though notwper = 
fectiy substitutable byspurnchasenrs ; vare 
Ssienifreant}enouch talternatives! to constitute 
Subs tanta l competitive anfluences: onuthe 
produccion sideve fopment ior tsaleuot each. 1"26 


Prob lemsein enforcing legislation 


As enforcement of the revised version of 
Section U7 thegan fiseveral iproblems ebecame acute, 
The first of these was the need to obtain certain 
types of information that were necessary in merger 
CaSesed Prewase®clearethat*one matter srélevant to 
the probable effect of a merger was the share of 
the market that the acquirer possessed after 
the®met vere’ oars Certain this oshares 'thessize 
of the market must be measured both as to rele- 
Vant@producms cand sas tte tre] évantuterritony. 
YVoluminous information was available from 
official sources “about the locations of product- 
ive (facilities and the*amounts produced ‘there; 
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But this information was usually defective for 
measurement of markets: a) though compiled in 
Such “a ‘way “that *it ‘would provide ddta about 
product groups “of ‘different degrees tof cinclas 
siveness and about sterritorids both barge and 
snali; the boundartes of “the (statistreabscates 
gories for which information was available 

were unlikely to provide data that neatly 
fitted “the ‘boundaries of ¢aomar ketwre feviant 

to a particubar ‘menger*cases bi} (gomernnment 
rules intended to assure privacy of business 
information require that some important kinds 
of data ‘about ‘productive vactivitysbe inotmade 
available ‘except vim sconpilatno iseforesanereds | 
four producers; sand mwhemet hetemwasmmecd tf or 
totals for smabl areas ssuchvasvcourtttes tidon 

for brnoadervareas that tcontained atewerproduce:s. 
the lamits upomrd isc hosure mightendkegehat 
information unavailable because the firms 

there were fewer than four; c) even more 
serious waswthée di fficul ty sthat wos tforteords. 
information spertained )tomp kacesdwhenc ero0ds 
were produced, whereas those iwhomwervesconcetned 
about market shares wanted to know where the 
goodsuvwerersold:s »Productiongs tatisticss,.did imnot 
show how much of what an area produced was sent 
to other areas tfiorisales noyphowamuch spnoduced 
elsewhere was imported into (tite @relevan tiarea. 
Hence such figures; couldsenotebesused uwhere 
sales that penetrated the produce Vvemareas On 
other producers were substantial. 


BecausevoL *suchylinbtatrons ean Chive at 
statistics, many ‘enterprises involved in mergers 
had for some time before the merger used private- 
ly prepared fstatistics,oncestinates labouteehe 
SLZe.0f (narkets:- tedevantwtog theireactivatires., 
Sometimes these were their own compilations and 
estimates; sometimes those of a trade association, 
a management advisory service, or some other 
commercial undertaken, If the defendants in. a 
mnerger-case hadubeen using ythe sinftormatioenscor 
their own business purposes, it presumptively 
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was the best information available, and thus 
was arguably appropriate for use in the merger 
proceeding. Nevertheless, such information 
obviously differed from case to case in quality 
and adequacy, and was open to doubt about its 
reliability and bias. This kind of question 
CamSALTOSLOCUSSINIGKEIPilisbury ecase ).dnegof 

the early cases considered by the Federal Trade 
Commission, when, no appropriate official 
Statistics ‘being *available, the’ attorney for 
the Commission tried to prove the size of the 
LOtat marketuror*theeréelevant }products«ini the 
SouthnecasterarpaTrtior =the United«Statesebysusing 
data that had been used by the respondant but 
had been privately compiled. Rejecting the 
information as unreliable, the hearing examiner 
asked that the Commission use its power under 
Section 6(b) of the Federal Trade Commission 
RSTPCOSoObtainafronsé very aproducer.of the 
Products a.statement°of his*sales*of them%in 
Lhewarere  eonpulesthe, figures sinitheseazsbate = 
ments#fandithuseprover the sizetofitheymarket 
ineanrelpwablerzwayGitWhen»-theeCommission’s 
attorney refused to initiate such a procedure, 
the hearing examiner dismissed the case. When 
the dismissal was appealed to the Commission, 
it was over-ruled. But the Commission decided 
thatsac wodidsnotlconplicatetitsamergericases 
Dy-.aSsumingsthediburden of Such,adehoc’ statistical 
paoudrwestand.,oOfithe legalichalienges that 
recipients of such inquiries probably would 
institute against an attempt to use the Commis- 
SLOHUSUAUtLhOrLty in this way to -require 
reports.27 


The second problem was to make relevant 
Stautastical .1fiformationtiofficial\orsunofficial, 
acceptable under the rules of evidence. Pro- 
blems similar in kind had arisen occasionally 
insotheruantatrustecasess) buts onlysinsan»occta- 
sional case about monopolization on less than 
a national scale had they involved need for 
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measures of a market upon which decision might 
turn. There were no generally accepted rules 
about athevadmiiss tba lity ot wsuchestatuseeacas 

It Was, obvious thatsawheregotfiietal statistics 
seemed to be relevant to a case the deciding 
authorityycovld (not mexnely passumey;thatsals 
government figures swere saccunate landgGhabein 
conpls Lingethemethewye bevan peace tsionsecvouc 

how to doethis hadpbecnwsuchethaeyeneeresu lis 
would besappropraate Pioretheryproceccdiugero be 
decided, ~~ It was*farvsfrom*eobvious sg “however, 

what kind of evidence, presented by whom, would 
bé -adequatertomaccreditudfficrabgétgunes- 

It was ‘even=smore obvious §thatetestsegastecagquaiity 
and adequacy were appropriate in use of privately 
compiled datag , ltewasanecessary (G0 -explonenease 
by*case the way°inswhich the, particulargdata 
that seemed to be:relevant could» best) besauthen- 
ticated undér thevtests ofeaccuracyiandmadequacy 
that tare yithénessenoces of othe snuubeseoe evrdcnce. 
Decisions about admission of evidence and condi- 
tions requisite wstheretotwwereymade }ernstance spy, 
instance, by* judges eandphearinvecxaninerseauren: 
proececarnys: 


Theithirdeprob femewhicnecontenuesscogne 
importtantyuwas *thesscopesod# thewingurryegapprog 
priatestommergervcasess | Pinesucnmabcasert ence 
questionuelsewhatewadlebe Sheyprobaptemiurure 
effectiot avpresentschange inéthe, strucsurepor 
buUSINesswowneTsShipressSincemthateprobabipityeas 
the result of many variables, a good answer 
seems tognerdewider explordtiongos Ptherpresere 
facts and existing trends as to each of these 
Variablesy  SBuUteso wideransingquiryywoudd conver. 
nearlyvevery merger’ casepantored bigyonexarecquir— 
ing large amounts of time and money to develop 
and present the evidence and also complex eval.- 
uations of the meaning and relative importance 
of diverse matters? 7) Thoughssuchecarefulsexa- 
mination probably would result in a better deci- 
sion’in avparticuler cases; itdnecessarilyl would 
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reduce *the number *Of Cases “that “Could “be 

Cons lumeredr sand edegided = ilt is true;*6f courses 
titat “simi har “complexity appears in “decision of 
some other types of anti-trust cases, e.g., 
SOMer Oleeie cases involving. monopol1zatd on * 
DUtwitereagnearn. other anti-trust fields such 
problems arise seldom, mergers are numerous 
and decisions about many of them involve 
predictions that might benefit from fuller 
exproratron.  wience "both “the ‘deciding ‘autho- 
Tiga Comat. Creaprosecurons have found in *tire 
merger field peculiarly large incentives ‘to 
Levol GQueaccepryabre. “rmbes or thunb'': that. rs 
shorieuts ro. decistom that “would limit, the 
CASeS SCO COnSLUCT ation MOF “Oni ya, few “important 
variables, about which the facts could be as- 
certained with only a moderate difficulty or 
Could *hie determined. Aby “approximation “o'r °by: 
sampling without serious distortion.29 The 
content of “some rules of thumb ‘that. have been 
cCeeD red win ea ppedr. De lhow ri account s “Of 
cerca Merver cecrsrors. and Of “Official Spoficy 
Statements. 


The problems that have been summarized 
abOoVcwe ave.emnse, &O.ja fourth problem; that of 
Eivessessne c Mot ere la yon, «ec dino. a “merger "casie 
upon the private and public interests involved. 
De tayin wees ron. apo “a. Cina lbenged “Memrger 
aifects “the interests of the merged company 
(and of enterprises that deal or compete with 
int js Decaus]e prior to wdecrsion of “the case thre 
interests of these firms are affected by uncer- 
tainty whether or not coordination of the pre- 
viously separate activities of the merged firm 
will be: terminated as unlawful; the longer the 
delay the more troublesome is the uncertainty 
to ‘the private interests affected thereby. The 
public interest in restoring competition is 
also atirected. for the, longer tthe Grergéd “as siets 
remain together, the greater the difficulty of 
Resort nv nevo abe. condi tiom,: the fa. that 
temporarily did not exist. For such reasons, 
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both the government and the defendant typically . 
share an interest in expediting decisions and 
in«disposings»of issues about mergers, soRear sas 
possible, before a legal proceeding is begun. 


This. incentive ‘has led? the antittust.agen= 
cies to explore the possibility of disposing 
of merger problems informally, and of develo- 
ping more clearly formulated. priorities, jBoth 
the Department of ;Justice) and ithesredetal | leade 
Commission give advisory opinions, so worded 
as to deprive thesesof legal) seatus,, Buonenten. 
prisés that ask. for themowhen contemplating 
mergers. The Commission, whichecan not sonby 
issue corrective orders, but also has, under 
section i6 of its ubaste sstarute py ceneraltauuhey- 
ity to nequare ‘corporations Sto file nepownes . 
has repeated ly 1s.suedeairequtrenenG.ch dt gor eer 
reports) of intended mergers. be siiledeby corpo 
TratLons ina partwewlanr seoment oh ythe seconoany,. 
and in 1969 made «this requir enene eeneralharor 
all clbarge se by (corporations: undeneues 
jurisdiction. °9 


Both agencies salsQ.sact aim aawiays nine sual 
in the antitrust \itedd.by making tpubbic tof piesa 
statements, .of their po huey fini gen forain > ative 
nerger «law. The. Departmene' sas tatenent., fonVvLoOuS- 
Ly «developed rafter icanetiu lh icons tdewa tion sot eats 
relation to, relevant seconomic  theoni¢ds: gabout 
industrial organization, covers the entire merger 
field, with separate parts about the chief types 
of mergers.51 The Federal Trade Commission has 
issued: five official statements sthusi afavin each 
focussed pon’ a-particular ~iteld tot ghusan essa 
which it considered that mergers were numerous 
and important ,) and as foliwhiehiid “Ghougise that 
it had acquired adequate expertise. The content 
of these policy statements will be discussed 
below where appropriate, 
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The incentive to prevent delay from reducing 
Mic wchance Go Testore competition also. has led 
both agencies to seek ways of keeping acquired 
companics Yiabie during the pendency of-a-case 
in which a. merger is challenged. In cases. that 
it considers appropriate, the Department of 
PieticOnsacks the courts cor temporary. injunc- 
Pils atest ened sho prevent acts by the acquirer 
that. Might cripple the acquired one,if the.latter 
were made once more independent, such acts as 
destroying, or otherwise reducing, the useful- 
Mess Otethne acguired productive .facilities: 
Pes5ingptOuuse. or changing,the meaning of, 
PeduiregutrTademarks;:.oriutlerminating direct..dis-~ 
(ribusgson trom acquired productive facilities 
PO,distributavecenternprases ,that had been 
PUstomers .Olethe acaiuired,¢irm.,..the Federal 
arade, Commi sston's procedures and its .relation 
POTuUne CeOULtS sani taal by 111 -suited. to, such 
temporary injunctions, have been modified by 
law,so that.the Commission can also. ask,for 
Pemporaty .OrGet asin appropriate cases. 


Impact Oty 2 Merger Upon Competition 


The decisive question in a merger proceed- 
eee ene LOD ao be ormpac. 10 CiLe Merger upon 
PONIDe CU Om weuids —(1estLOon requires that the 
decider estimate the future effect of a present 
Pron ee wit et he structure, of control over an 
mst ty oat asked titicul Gat best,.and often 
made more difficult by technological and eco- 
Pomc eonatoos that. tCoougn Obviously relevant 
PioepOsstbl vec lcarain ther present direction, 
are uncertain in speed, scope and duration, 

Such estimates have been made necessarily in 

the cases decided; and tentative generalizations 
have been derived from the decisions as guides 
for further decision-guides both for enterprises 
that are considering acquisitions and for the 
agencies that apply the law and strive for 
consistency in doing so, What follows will 
attempt to summarize these generalizations; but 
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Horizontal “Mergers. Sine stype (ot, mer tem 


that involves the simplest decision is one an 
which the firms merged have competed with each 
other in the same market 7) 815 vtheracqua ort rom 
merges their operations completely, one compe- 
titer is entirely eliminated. If “capi tal@assets 
are transferred from one to the other, the 
acquisttion changes the relative timportance 1a. 
the operatidans sof time two. sit tone acquimes 
Stock Tn the other. 1 attains ssome decor cent 
influence “pom the other's decisions es ekegard- 
less of the kind lot sacuus eron, sSOmenalnec. 
effect upon competition 1s probable and “usually 
is intended. Since the law forbids any subs- 
tantialvanticompetitave sehhect, tie cecuseor 
about the acquisition need not weigh claimed 
advantages against anticompetitive vertects, mre 
need only determine whether on noe ansubstan. 
tial anticompetitive: €@Lect. wom p rola he we oi) 
such cases, the courts have been willing to 
ILber val tacompe tit bye cite ces Where mun cose iio 
involved had substantial market shares—and—the 
merger enhanced the share of the merged firm 
substantially.” The@appvapsateappedms aclearky, 
in the wWecvsion sin sthe sbheladelohmd ebhan kee ase, 
paewhach™the Supreme Court, said ee Opec Lica | Mya 
we think ‘Chat “4a. meteerewhich produces tat acm 
controlling an tundue perecentavelshare on athe 
relevant snarket, “and aresu lus sin amor om £1 caine 
increase in ‘the concentration so. firmsnin tat 
market, is so inherently likely to lessen 
competition substantially sthatelitamustebe 
enjoined in the absence of evidence showing that 
the mergerors not slikely toshaye (such, antucon-— 
petitiveveffects."55 in thishinstancesthe 
percentage share was 50 per cent j-and’ €hecain= 
crease “iInJconcentration—35 per -cente 


When a large firm acquires a very small 
one, the problem is less easily decided. If 
the acquired enterprise has been a vigorous 
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conpeUrror PSiirrperating price reductions, tor. 
othe rwasie {bie mig fa tsource sof /innov atPoris:,’ tive 
acquisition probably will be condemned. If 
the aequisi tion ira s tio: Ssuic hh tsp dictitalb ds Dewi ns 
cance, “challenge to it) “becomes: more rlikely 
the: larger Strive "acquirrano tf.im, 8 Jand “eh sili ke- 
lthood sincrteases: twithtincrease in tthielosaze of 
‘the acquired firm. Previous involvement in 
aMtirenisi spasoceed ny s etienid's * tin tpractice £ otto 
werent ttheluscahes gagainsit ithe tacquitrens -6So 
does *a record of Numerous acquisitions. 

Whteme: ttltenve shay Gebieeit sich taiciquisiti ons , sthie 
Federal eirade sConmmus'stiton £isi fap tretio “Iinielude! jin 
1USiidecijsion tamfondenrtuhaty. foreal sstatied period 
of time (usually from five to 10 years) the 
ACUUMEL ely sia bhrot make “further acquisitions 
Without pr Lor approval.°4 


In ta Market in’ ‘which -the leading firms 
Merwe tor Sin serch Mier vier icreaite’s: ta ‘leading 
£m Canwtcompe prt ne probabilities, may (be 
seen in tre Na eivelys “smal ipexncentages sof the 
Marketir Wekhus tin Los Angeles 'where *the number 
of retail food stores had been declining and 
a trend toward concentration was evident, the 
courts condemned a merger of two chain groceries 
that had created the second largest chain in 
the area, with 7.5 per cent of the market.3° 


Netsucit Vevells’,. «the trelative size of the 
merging enterprises, the number of competitors, 
theivedas ctofitent ry Ginto ‘the market by others', 
and the trend of concentration have weight in 


the decision 28 iff tentvy ‘is edsy and often takes 
place, mergers are likely to be thought less 
Signvevcant @  tWheretentry is: diffreult » dispari- 


ties ain the Give sand 'stwength tof rival firms 
are considered obstacles to competition, so 
that edict icniiof Ysuch disparities “by merger 
of small firms is regarded as pro-competitive, 
Mergers that diminish the number of firms are 
considered anticompetitive to a degree that 
grows as the remaining rivals become fewer. 
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Thus when small-.firms merge cin ja: mamketshhiat 
includes lange firms, the merger usuably shas 

both pro-competitive and anticompetitive aspects. 
The. goals: pot spolicweare schear-e sto npmever ting 
competitive market from becoming an oligopolis- 
tic one ‘and ito fostenwigorous sndependence 


among the competitors.» (Pursuit of sthesempodts),; 
however, involves trade-offs of opposing consi- 
derations. . Unless. the trend toward concentra< 


tion is ‘clearyand as -approachime sdanvcerous 
levels of concentration, *amerger iwiehkenok be 
challenged tf Sit sieteuniiom ofesmaknest ims 
that diminishes the ii spa rnngybetweeni feher7 
sizé:sand -that«of. theta barcenstimians) and 
thereby ‘enables them oto scompete more rsertect= 
ivelLy. 


Considerations, like *tChosesdesera pedmanove 
were summarized as, [towhormzontaly merverns at n 
puidelines »publ ushediebyi they Department or 
Justice in May 1968.36 These had several 
purposes: ‘to egaweryourdance: Avo, eter pmases 
that «contemplated, mergers sand sto themerdiiawi 
yers; Sto formulate of fi cigs pobre cy dm ba we weelia & 
would «enhance: consistency; ianduitiomprovaderd 
rationalesthat. woulds enhance spubl tensuppoernt prior 
the. policy |) Theseeuidelbines sane 4 cumarent dae 1 
use. 


As to horizontal, mergers, zgnenpurposes fare 
thusiestatedsy "1 ))-previenta ngi vel bmirratiron yas man 
independent business entity of any company 
likely to have been a substantial competitive 
inflayenc & shin sa fmarke ti Ids) womemenGine sany 
company or small group of companies from 
obtaining a position of dominance in a market; 
lll). prevén tine ssitenifieant.~inereases in 
concentration in a market; and 1V) preserving 
Significant possibilities for eventual decon- 
centratbor <in.a concentrated market e'! 
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Percentages of the market are said to have 
"primary significance" in pursuing these purpo-~ 
ses? The gharger ithe vshare vof «the tacquired ‘firm, 
"the more likely that it has been a substantial 
competitive influence" and that concentration 

ii scCwewmarket emiibobe isi ontticantly increased. 
Dieubarrernsthe markwetishare jofiithe acquiring 
itn, sone mone bikely that can vacquisition will 
MOVe LC suOwand «mor efuntnerpentrench .it fim; a 
position of dominance or of shared market power." 
These probabilities are translated by the 
guidelines into percentages of the market held 
prior %to the merger by the firms involved in 
the acquisition, with the statement that the 
Department "will ordinarily challenge" mergers 
that@attain sitated "percentages. 4 The ‘percent= 
ages are so arranged that as the market share 

of the acquiring firm becomes larger the mini- 
Mites ee wOterne aCGulsition that will” be chal- 
lenged becomes smaller. That the environment 
Poteet sominee proud Dr lities 1s recognized by 
apprvimgedrErerent percentages. to jmarkets. in 
which'different degrees of concentration al- 
readywne X1s tt: 


Forohntghiy concentratedimarkets (defined 
as those in which the aggregate market share of 
twe foun headin vefirms sisio75.eper cient jor more) 
three sets of percentages are given, with the 
statement that percentages not shown should be 
"interpolated proportionally" to those shown. 
These /pivenvare vas “follows: 


Acquiring Firm Acquired Firm 
4% 4% or more 
10% 2% or more 
15% or more 1% or more 


Thus the Department expects to challenge 
even small acquisitions by a firm that already 
has 15 per cent of the market, if the acquisi- 
tLoninesutts sinva Firm with -atvleastnulo perweent, 
and excepts to challenge acquisitions that 
result in a firm as small as eight per cent of 
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the market if they involve am acquisption large 
enough -to doublerthersazesoriihemacdi wimg iar nm - 
By ‘treating sas! Telenan Geboth ttheusnzcaots ithe 
acquiring firm and mehie TSize feelers cata sr enonl 
the cwuidelines have anomalous@mesultise vas eco 

the “size ‘of ‘the -fitrms: ttha eMicamebiesoheminesu Et 

of <a, mérger withowt..chald engeze ihythe soacdumner 
Ls small spostemergertchallenge begun Seater 
pew cent {71 ft Sthe tacqunrer yismlar er eecire 

chal éengeisbe gins rate ipe recent wean positmmer cen 
Size Cwucevas Wace er. 


For markets that; “‘thoughweoncentrated, 
have 4a gereoate spercentawes som Less sihangns peu 
cent for thea: four -Leadanevsehirris thesarnoun. 
cedi-pemcentages arerduiienenteselim thesemmagkets 
the percentages at which s;chalbenge ordinariby 
will-begin ‘are listed as follows: 


AcCgquimwin 9 Ahr Acquired Firm 
5% 5% or more 
10% 4% or more 
15% 3% or more 
20% 244,0f “More 
2 GoeOY. an Onee 1% or more 


In these less concentrated industries, as 
compared with the more concentrated ones, lar- 
ger acquisitions will remain unchallenged, and 
mnerigernss may result Gin tlargerepencentacges tbe fore 
challenge begins. ,. Pius (vst rime thowever, slinke 
the previous one, involves challenges of smal- 
ler -percentagcesof acquisitwon jasmiehnemacaui ring 
firm becomes larger, and accepts without chal- 
lenge larger firms after the merger when the 
ACqUPrAIne thir ise Large st han@whenerts snall- 


Por industries s#11iiylessticonecntraced . 
the standard changes. A trend -toward coficen- 
tration provides the guide, rather than the 
existing bevel tof tconcentrat pon sesh trend 
toward concentration is said to be present 
where jyrineacperiodsof fromifive to kOgyeans 
before the merger ("excluding any year in 
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which some abnormal fluctuation in market shares 
occured"), the aggregate market share of any 
Eroup Of) Lrommetwo sto tershtjyofitherlarsest 

firms has increased by seven per cent or more. 
Where«such fastrend. exists, the Departnent will 
challenge any acquisition by any member of 

this group’in which “the market share of*the 
acquiredkrirmsrs*tworper cent oy 4moréd* )Sincé 
Chel stat cdepoli cy Zapplics *to-all members tof tthe 
concentrated *sroup J 4H treats Sequal ly tthe 
largest and the smallest of them, and apparent- 
i appiiLes event to agmemberyvofithe: group with 
an individual market share that has not increa- 
sedyoreevenrhas"tallientduring the period: 


Thesitpane “ot therourdélines triess#to imake 
specafvevan Fintention “to tdeter =erowth “in 
concentration at "an early stage by challenging 
horazonvalymergers even when * neithervthe vacqui- 
TINnpwrirmPnorethevacaulsn tion “1s “large. beCcon= 
eentrationehavines crew to the "specified 
extent peanyescqursstionebyrarleading “firm is 
Logbe “subject eto echallenge if tit ‘enhances the 
CONCeENTTaPLonapy as much *asietwo iper cent; 
even thoupny-~prvots to that vacquisrtion sethe 
acquiringrfirm had not. grown by merger or had 
notwerown atvalhl FSoeSincesithe policy applies 
regardless PofP@the  Vevelto£ the feoncentration 
that has recently increased by the specified 
aMmounteeitecould + béeeapplicable "even where yiiat 
the time*of “the ®challénged merger; eight 
leading firms had an aggregate of no more than _ 
18.ori 20Sper-cent “of "the: market and were inot 
Separated #byva SsubstantPal gap in*size from 
their smaller competitors. However, so far 
as I have been able to discover, the Department 
hasrnotpoapp ti ed¥thisspartsof its "policy with 
that*muehFseverity? 


In addition to emphasizing percentages as 
has been indicated above, the guidelines provide 
LOrvattieneionetoehnorizontal’mergersethateare 
deemed to have special significance on some 
other ground. The two types that are mentioned 
as most common are stated to be: a) acquisition 
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of avcompetitor thatreisala wartioumlanky  (dge- 
turbing!, *disruptive ys, cor sothenwise sunusudabhy 
competitive wlactor in sthepmarket peananh) Ta 
merger involving a substantial firm and a firm 
which, despite an insubstantial market share, 
possesses an unusual competitive potential or 
has an asset that iconfers,;an unusual conpetreive 
advantage (for example, the acquisition by a 
leading firm of a newcomer having a patent on 
a significantly improved product of production 
process) uy 


The guidelines include a paragraph that 
rejects the claim that ,challenged mergers ywi ki 
produce economies, On the triple ground ca) 
thatthe standard for *chalkien ge "Swi bleusua uly 
result" in mo j?¢chablbenge :as sG0ecompanies siope- 
rating isieniiieantly selow [the  saz7eenecesscany 
to achieve economies of scale"; b) that where 
substantial economies sare possible gtney scan 
normally bé attained «by i1ntemnal expansion; 
and c)ethat proofpotfeconomiues (anda johnei yas ze 
involves “severe difficulties.'' Nevertheless, 
the rejection 21ssn0tuabsolwtes, but yapaeres 
"unless there are exceptional circumstances." 

Thesstatement rob pokieyeanotes tas an excep— 
tion that mergers iby Ja sfaulingecompany awibl 
"ordinarily" not be challenged aif sthene aus 
"clear probabil ttysof tagbusmness@tarinne elas 
distinguished fromshoss of eprofit son iposit on 
from difficulties that could be overcome by 
self-help) avand tt eiifort in -good faith anas 
not obtained a reasonable offer more consis- 
tent with the purposes of Section,.7 (by an 
acquirer sthat intends to skeep tthe qiai-hing firm 
in the market; faWhere Whatens fanling firs pa 
division of a multi-market company, the state- 
ment says the Department will apply the failing- 
companyerstandand. “Vonlky-ins<the.c heanese ror 
clpeunstances 67} 


Vertical Mergers. Vertical mergers take two 
forms. In one, a so-called backward acquisition ,; 


an enterprise acquires one that sells what the 
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acquirer buys. Acquisition of a flour mill by 
a baking company would be a backward merger. 
PSU CeOrioa a poOrcalled TOrward acquisition, 
Poeotter pilose aCuulres One that buys what the 
acquirer sells. Acquisition of a baking comp- 
any by a flour mill would be a forward merger. 
me tnese examples surcvest, backward and forward 
Medur citi Ons May result in Sima lar kinds of 
Mercical-iIntevration. 


PetOLe o vetttoat Merger, rival suppliers 
Pai COmMpece for the user's purchases, and 
peval users Can, compete tor the supplier's 
DPooduCcto. Atwver tue merger establishes 4 
preferential relationship between the merging 
farms, products will typically flow from the 
merged supplier to the merged user to whatever 
extent selt-supply 1s practicable, and -the 
Poportunilttes Of Orner suppliers and users to 
deal with the merged firm will be reduced. If 
entry. 1nto the atrected markets is “casy, ‘any 
MivgranrCestnnt aS treotea DY the merger is 


meet y to be merely ctransitiondl. “But if entry 
MovcdLtticult. tice UnbDalance may affect competi— 
BeOUn eid tie, Lanvuape Or, the mereer' cases. the 


Mereer  torecloses™ access by other users ‘to 
PpeTvmerveus supply, SO tar as the merged user 
Tecust tiat- supply. and toreciouses access: Dy 
mPne otherx "suppliers to the merged user ‘so far 
aaetie merged Supplier can provide what that 
Moeraneceas. <f? the Toreclosure: 1s trivial, 
no problem arises for competition policy. 

it at 1s substantial. there may be a problem. 
Such asprobiem is likely to appear when, 
Pieherrat toe tevel or the supplier or at 

the level of the user, the foreclosure covers 
penaresc part Of the total market. Tt is 

also likely to appear where shortage of supply 
or of demand makes interruption of the flow 
pie eoods =Necuiiarry dittitcult for other non- 
integrated enterprises. In such instances, 
One vertical merger 15 likely to result in 
other precautionary vertical mergers by firms 
Phat tearethe results of shortages that they 
foresee, 
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In the Brown. shoe casé «Che tars tein .wntcHo 
a Supreme Court opinion pertained to ua merger 
under the. revised version of Section 7, the 
relevant Dart of thesGour tise ie Cis Olle Ver tani od 
to foreclosure.3/ Kai Nn danvecth ate tiem Ver. Ica 
ASPECLS Of -the:acquasat Ong Wer eee Ie mag od, 
monopoly nor de minimus proportions," the 
Court. said that. the percentage of theomarker 
that-was foreclosed, coutdenotibe: nid s eine 
decisive. But the evidence showed that Brown 
would WSé6 Che <Acguisi tion sito LOrce Br Owleesiocs 
into Kinney stores." There was a trend toward 
Vertilcal. antec ra (LO) jeeit Ceit 1) CU Sct y er eelall 
which the. acouiring,manutacturerse Nadas nc Teas = 
ingly become sources, of supply por their 
aCOUIT ed OUGLe ts. ands Ene. ie Ges sai yeec Onno 
lary of these strends, 2.s.theworeclosure. oF 
independent, Manutacturnens, Trom markets 0. tien 
Wise, open “to. them." | Brown wase ne sour Cn 
largest manufacturer and Kinney, the acquired 
EUtMy tie atest inde pendelit aC ld iiestOsce sea ala, 
SHOCrS COS: sess. MnO nets ert ce tac Cried 
manufacturer, and <an, independents re tai) eraacGilid 
involve a larger potential market. foreclosure.” 
Though Brown argued that there were many manu- 
facturers. and vVetai Vers. and Chat. comet t mon 
Wasi dynamically Competiti ven, Jr emai n Uae Ont 
cannot Aammundze, a mercer it. thestrends a Neat hac 
PNduStr ys, LOWward.7ol copoly ei iice sla wast On Dade 
theamerger “because the, trends show and siLe rca c au. 
integration in the shoe industry, when combined 
with: Brown's .avoweds policy, of orca no ts own 
SHOCS MUP Ome Us Shea lees Oc cika tele: Small ive tO foCc 
close competi tion .erom ag silbst ant id eashag Gon 
the, market ctor men's, womens ,<ands.chaislarens 
shoes,. without oproducine any, .counteryvad ling 
COMP eC Cue I e., BCC OOM NC OTS OC dia Coe de See 


The broadest attack upon vertical mergers 
has been, that.1n phescement, 1ndusttys acainst 
mergers by which cement manufacturers acquired 
firms that produce ready-mixed concrete. Though 
in, 1960 there was aimost mouverntical in tCearmataon 
of such operations, by the close of 1965 leading 
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cement firms had acquired at least 40 producers 
of that product (which accounted for about 
Ghrec fourths of ail cement), “and several 

large producers of ready-mixed concrete had 
begun to make cement.58 From 1960 to 1965 the 
Federal Trade Commission issued 10 complaints 
peainstenns ances of forward vertical integra- 
eon ans the industry.39 In 1964 the Commission 
ioeecceditse economic. statf to make an, industry - 
Wade investigation. | Tt DuDWas hed) the: resulting 
Peportrin W966, held a public hearing about’ the 
Powoueny lacerwthatsycar , and in) Januaryi1967 , 
Bosucd a policy sitatement. about such mergers. 
The following summary is based upon that state- 
Menterand thes underlying. report; the quotations 
are from the statement. 


ine Gavdus traal Jetting, as seen vby the 
Commission, was one in which, because of 
moans portation, Cost, each urban market typical-+ 
ly was seryed.by,few cement. producers and by 
rewesproducers of Teady-mixed concrete, often 
Mooi, Substantial jconcentration, in such markets:, 
im metropolaitan markets ready-mixed concrete 
firms were dominant consumers of cement, and 
mence Withevcrucial lank in j/cement. distribution 
and use.'' A merger uniting the two types of 
firm in ametropolitan area was likely to 
Posoulthun,.obpyectaonable foreclosure, induce 
others to. merge, impair competition by the 
inuanceprated! ands raise barriers to_entry. 


"When one or more major ready-mixed concre- 
Pemcirms are tied through ownership to particu- 
lar cement, suppliers, the resulting foreclosure 
fore only may, be./stenificant, in, the, short’ run, 
but may impose heavy long-run burdens on the 
disadvantaged cement suppliers who continue 
selling in markets affected by integration, 
Mequisataons., of leading, cement consumers In 
markets containing comparatively few volume 
buyers may have the effect of substantially 
disrupting the competitive situation at the 
@ement level, and, in fact, may set off a 
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"Unintegrated ready-~mixed concrete producers 
furthermore may be at a disadvantage in competing 
with rivals who are integrated cement and con- 
crete manuracturers.., [his 1S  -rucemau lolly. 
because Of (disparities 10 vs!72¢ sald 8cCteas LO. cals 
ital; “and the advantages “inherent un prcuuce 
and market diversification, but also because of 
the potential, 'pyice scuecze Pater c tiie On) ci 
CLON WIltn Lnte orice. COMpaut cota. 


"phe more Extensive Vertical intevration 
becomes in the cement and concrete industries, 
the higher tends to be the level of entry bar- 
riers in individual metropolitan markets and 
im Larger geographic regions.” (its canelcsuile 
froma number of causes. "Higher Caprtadt 1cquUlic. 
nents are Necessi tated by seonery meu tite 
production of cement and ready-mixed concrete 
on an integrated basis: csWemegmita ee lcqulic. 
ments for*-entry On ‘an intecraceu Dacis appear 
to be double the cost of enti, Into ies) hoauc. 
tion of ‘cement only. But, tivernoceu, (ore tare mone 
capital is not the oOmly pVopiom.) tise ly exc cue 
tives at the public Near ines. Werewuian 10 dani 
stating the difficulty Of penetrating the weaay- 
mixed concrete industry -Ony 4a cilyunittedaiees Cale 
in markets containing long-established ready- 
mixed concrete producers, New entrants in ready = 
mixed concrete in integrated markets ,*of Course, 
may face the additional deterring errectt or 
competition with very large, diversified and 
PMLeCTaAved. Civaits ss 


On the basis of this anatlysis> the: commis = 
sion decided "to investigate expeditiously 
every future acquisition by a’ cement producer 
of any substantial ready-mixed concrete firm 
in any market” to which such e@caquirine 1 roarce © 
LS an actual’ or potential supplicer, = "Excercenn 
unusual circumstances, it” Said, Tt Woeulu= reyvara 
as “substantial an acatisition Ot ay ore tne 
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leading four non-integrated producers of ready- 
mxed concrete in any "metropolitan market, of 
of any other consumer of cement that regularly 
bought annually 50,000 barrels of cement or 
more. 


LUpcomoracnrea -Cqurvatent “to (such adr 'acqui’s 
Bitton a series of acquisitions of several 
eialler ready-mixed concrete producers with 
about the same cumulative purchases, or any 
acquisition that, with the forward integration 
previously ‘attained, gave the cement producer 
Peposition equivalent “to the size specified. 

As to markets where integration had already 
wacurred. tie statement —sard 'that “since partly 
integrated markets may still attract new cement 
producers and new producers of ready-mixed con- 
crete, the Commission intended "to act to 
meoserve the open portrons of partially integrat- 
mmarke ts *touthe tublest extent *possible." 


The statement was supplemented by a declar- 
moron that im some markets 'acquisition of ‘key 
producers of aggregates (e.g., sand and gravel) 
Can become means of pressure upon cement con- 
sumers, and that therefore the Commission would 
Boppose the acquisition of ikey aggregates sup 
pliers in a market wherever there is reason to 
believe that such acquisitions may confer upon 
the acquiring cement company any significant 
ability to-exert anticompetitive 'leverage' on 
cement consumers affecting their freedom to 
PEnoose cenen® suppliers." 


Finally, the Commission said (with two 
dissents) that it would require all portland 
cement companies to notify it at least 60 days 
before acquiring any producer of ready-mixed 
concrete, and for this purpose would use the 
power to require reports given it by Section 6 
of the Federal Trade Commission Act. 
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The part tof the policy statement aby the 
Department of Justice -thatspertains to yentical 
mergers endeavours to integrate.and make gener- 
ally applicable the types of appraisal evident 
in the Brown decision and the Commission's state- 
ment about cement.41l It describes as follows 
the competitive problems that vertical mergers 
may involve: 


"Rarriers «lO -enery mesting sOneasucharaatons 
as economies of scale in production and distri- 
bution ane not «questionable: asssuchspiBueavertieat 
mergers tend (to-ratse Darnuers «to ,entry ein 
undesirable ways; particularly tthe followings: 

1) by foreclosing -cqualsaccess -towpotentialk cus- 
tomers, thus teducing the vabrlity. of snon-inte- 
grated. firms sto. ecapture Tcomper pe nyolyacic 
market-share meededsto achreyve tanacEtropent 
level. of tproduction, tor imposing yeEhe eburdenyor 
entry on an integrnatedabasus 7(h.e.9 atbyboth 

the supplying and purchasine Veveis) even tnougn 
entry at aésingle level gwould .permitectricrent 
operation > <1) by bOrechosinescaqualeacecess. 60 
potentialysupp hers sethus se hehereinereasing 

the risk of 54a (pues Oongsupphysesqueec 76 20nweel ec miew 
entrant Or vimposingsthegaddutionadiburdem of 
entry aswan Bntegnated firme aorel lh) ybyatacvin. 
tating promotional product wd yrterengiationewien 
the mergertinvolyves vagmanutactuning Laan ss 
ACQUISITION OL fitrms atathesrotal lalevel. Besides 
impeding the entry of new sellers, the foregoing 
consequences of sverticalwmergers Sif present, 
also artitictally-anhi biter the.expansnon-on 
presently, competinge selvers aby con tem tno 0 

the merged firm competitive advantages, unrelat- 
ed to real economiés sof tproductionworidistri-y 
bution, over non-integrated or partly integrat- 
eda tur iiss Whilesnt Es truesthatvin some 
instances sverticallaintesration mayeraaseRpar- 
riers to entry or disadvantage existing compe- 
titors only as thetresuilt of the achievement 

of significant economies of production or dis- 
tribution (as, for example, where the increase 
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in barriers is due to achievement of economies 

of integrated production through an alteration 

Cee Chest ture: of the.plant. as well, as. of tne 
firm) integration accomplished by a large verti- 
Cale mergem Wii usually raise entry. barriers, or 
disadvantage competitors to an extent not account- 
ed for by, and wholly disproportionate to, such 
SCOnomies, a5 may, result, from. the merger..." 


Admitting that circumstances that produce 
PiciectLeCls ane. ditticult, to identi Ly. with 
precision, the guidelines state the Department's 
belief that "the market shares of the merging 
firms and the conditions of entry which already 
Peelec eel te tee e.lea,ant. mankets:......Wild ordinarid y 
Sor cat Oidentaty. most of. the situations, in 
which any of the various possible adverse effects 
of vertical mergers may occur and be of substan- 
PoieiCOMpicia tives Sion 1cance.!. At. the, market 
esses Osea he ssupplying firm uuthe, statement. sayic., 
hem Cadisjacguisitaons. widt..be .challenged: if 
Piemou pH ly no. tam makes,.l0y, per cent of, more 
OevsiLes sin. fat So market. .ands mergers, with, one,.o7 
HO meamiaeiunsest uate MaKe. ny valle oS Xs per Cent. OF; 
eae jt LoOtalemurchases in: that, manket. unless 
ated lear that, there..are 210, significant 
Dir tues Won entry. bys more purchasex,s. 


Though intervention where there are these 
percentages would meet many of the problems 
that arise in markets served by the purchasing 
firm, the statement says, some problems remain: 
Mer ocens Mayic.ate the. purchasing firm's level, 
madse.ubarsaers, to. entry, or, disadvantage, that 
Pir S competitors, |'by. conferring. upon ithe 
Pacchias? no. tare .ay Sieniticant. competitive) ad 
Vantage over unintegrated, or partly. integrat- 
Boca) ex Metis e compet itons: Or over. potentiad. 
competitors." Such advantages are thought 
probable when, because of a shortage of supply 
or a temporary superiority of the product 
supplied by the integrated supplier, competitors 
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af the integrated purchaser are sumypecctecu uC 

a supply squeeze by ‘the “Integrated “supplier’s 
refirsal “to sell (to thém “oretC ras price = sUuuUceawG 

by reduction, of “the margim DeuWeell eure esti reer 
price to them andthe purinaser se price son 

the end product, or when would-be entrants are 
conftronted by risk Of sic asc quce 2o =e 
Department says that to cope with such a problem 
it will ordinaridy schallenvge mere crusapyasd 
supplier with 20 per, cent more on "sd Mes 91 ent 
market and one or more purchasers with an 
aggregate ‘of D0 “per cent or more 0 beste csr wt 

the market “for “the produces rire wit cir were spur 
chased supply @15 made” “That elese= ypercentaves 
are larger than those used in challenges based 
upon effects in “tne marke Of “CiewsuUpD Eyre 

firm 1s: presumab. y “due: tto pelre: "thaw squeezes 
in “the market of the purchase oy rnrme ie 
possible only when there is control of relati- 
vely large Markee snares:. 


As in the “case of horizontal mergers’... tie 
Department supplements "the Standards -tiate eoc 
upon percentages of relevant markets by addr 


tional ones that have totter thascs.. = ne “cases 
considered "most “common pertamn "bo" vie st rend 
of vertical anvesratiron.» 4Cial Penpe "cam ord 1ira- 


rily be. anticipated, “the Department says, or 
Vertical acquisitrons by "Mayor 61rirs “svi inaiS 
tries in “which,* Cisy* there” has "been "or *sedeves 
loping "a Stenitrveant trend toward svert. cet 
intepration by merger such that "the trend,” ar 
unchal Yenged:, would probably raise ‘barriers “to 
entry OY “Impose a compet relye disadvantage: On 
unintegrated ‘or partly intercrated firms. and 
(2), it does mot clearly appear that cre 
particular acquisition will result in stent 
cant “economrves’ of production ‘or ‘dtst1i1 bution 
unrelated to “advertising sor other promotional 
economies.' - Unlike the similar “standard for 
horizontal mergers, however, the standard here 
makes no attempt to express its purpose in 
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The other standard specifically mentioned 
Maeviat OP restrictive "purpose, Which "the 
merarcment tiinks ~'less’conmon.“ “The “focus £5 
Peon ecuursitrons tor the purpose of “increasing 
Miemcrti er Cultcy or potential “competitors in 
Peering tne market “of “either the acquiring or 
Pease rea stim, OF TOT “the “purpose of Putting 
Competitors of ecither the acquiring or acquired 
firm at an unwarranted disadvantage." 


As in the “case“ot “horizontal merger's ?°the 
Puc rines provide “ror Exemption “of fai ling 
companies, with the same reservation about the 
Be orpe Of *the exemption. 


Though; as in the~case of horizontal mergers, 
pect ron Of Claims or economy as “Justification 
or challenged mergers 15 asserted, the substance 
amne rT erecuron’ ss "much - further ‘qualifredt= rt 
memory “states, Prke tthe previous ‘ones “that -1t 
applies “uniess there are exceptional ‘crreumstan- 
ces," it also refers specifically to absence of 
Poor Of *Signiircant economies “as one of *the 
conditions for-~challenge of mergers ‘that contri- 
bute 'to "a “trend ‘toward vertical “integratyvon: 
Moreover, the statement of grounds for challenge 
of vertical mergers believed to have adverse 
effects on competition includes recognition 
imation some anstances barriers to °%entry and 
disadvantage to competitors might develop only 
as a result of economies. Nevertheless, the 
statement says that substantial economies "can 
normally" be realized by internal expansion, and 
that when barriers to entry by such expansion 
are encountered, the standards for challenge 
Usuatiy wilt Involve no*challenge "to thevacqui- 
econ of ea “firm or firms of sufficient srze 
to overcome or adequately minimize the barriers 
oe croery .* 


208 


Potential icompetition. lhe. questionssthat 


arise when a mérper anites a corporation, that 
is in a market with one that might be,.so resen- 
ble those velevant  £0.-a0.0£170n 6a. mer eer 2A 
firm thatemight: haves become, ancompetrlonacesses 
to, haventhat role, and ,vhus. the. poten tral Lor 
Future «cONnpe tition lS diminished slim .counee 
that, depends upon the kind and extent of the 
competitive role that this potentiality invol- 
ved. 


Mergers of <thits, type. ta lieineomcwomsup— 
Classess~aLnoneeeuhewcompetwer Ve aspecl 0 e 
the petentLial= competueuon consists ote the 
probability ‘that. ~DiGatoretheame Tuer suerte 4 
by tthe? potential. compet. towmswou lc eae piace. 
and {COMmpe Cit10n ewOuld sheet henenyvaiuiitenoiatcan 
Pn smantcewha reins tance S set heme nitty tcc 
merger has foreclosed may be conceived as 
CONSETUGLIOnsO bRappmophiatestaciLioie sab, 
the entrants anterna lee waans von in. Oe len, 
instances, ,as, Cheventhrantis acquis t10ns ofa 
small jftacilityinetheumarket =a so-called 
EOC ahold Vaa'G OUdkSt GOT we Gat et Nemec thtean be tine ny 
wouldshave, expandecderntO.an operat Tone ots ie nit. 
cant size, A merger’ can foreclose .entry,in 
elthersof these sways: 


[nethe Other tcl ass 0 RapOL Ct bate etLG hie ce 
the competi tiveraspect consis tseo tet hewcon tn. 
Uline ability ot -a;poten tial gen tmants that id oes 
no bsenteyPthesmarket) tO Owes Ome te nc el taes 
to do so are increased by developments there, 
C5 fa (DV pELSiNOMpr ic 6Sean dor Ot .tS on sabi lo ey 
that enduringly exposes enterprises there to 
quasi-competitive pressures upon their conduct. 
A.mergerjthat unites the: potentaalsentrant .with 
an enterprise already there removes that kind 
of pressure. 


A case against, El. Paso, Natural. Gas Company 
Lilustrates both vaspects of potents al. compeci= 
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tion in a_ setting or expansion of territorial 
markets.4% El Paso was the only esuppigver tof 
natural gas to California markets from sources 
DUursidéesthe statein Iteadquined the Jassets cof 
Pacific Northwest Pipeline Company (the only 
GOtlemetnterstatessupplier of natural gas somathe 
West Coast), which was then supplying nearby 
Sic copmlaaonotsuccéededszin-apast ef fortis to 
enter Calitornia, ibutswas' able :to :bublidethe 
wecessaryupipetine.ayThe!lSupreme!Courtc¢held 
Picdteatvossune CLsthe.Californtha market ;oand 
Pacitic Northwest bsimearness itio iit sand eager + 
iess.cO.enuer it, semeated a«strong “Like lrhood 
Pitt ne sentry would have,occurred: and that 
Pastounsuccesstiul peffortis.sby Pacific sNorthwest 
fodehnad. 'agnpowemtuliangckuences;ondjEls~Paso’ssbust- 
Pesca aucrtudes a selhenCoursit shield (that ithe tacquiis 
sition was unlawful and must be divested, on 

the ground that it tended to maintain »a mono- 
Dols wo yemE le aP as.o-: 


Thies CORGCeD LE. Ofe2 jpotenti al s«entrant-jinvolves 
depvrees jof spotentpalit yothat arecdifficulht to 
express in epokicwsetr The most t1ogucal .entrantis 
into a market.presumably are firms that possess 
SouceOtithne wre llevan tif deibities: jandgexpert lise 
appropriate to operation there and have experi- 
ence in markets in which problems are similar. 
But as resources have become more widely avail- 
able and experts have become more numerous and 
more mobile, there has been more opportunity for 
@etarm.to.acquire them if.it has access to enough 
Momev. slhus gt has become increasingly difficult 
to appraise the likelihood that a particular firm 
Pal entieuica particular market, tand stil more 
difficult to appraise the strength of belief 
among firms in that market that a particular firm 
Oraowe. of, several (firms. may doisos, A tiem with 
enough resources is, in a sense, a potential 
entrant to all markets from which the law does 
not exclude it. Nevertheless, firms usually do 
not contemplate entering a market with which 
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they have no familiarity, unless they have 
formulated concepts of their own future that 
include ‘the market “asa o'natural" tive td fer 
expanstfon,) To knew the scontent of Ssuch *compo- 
rate self-images ise*hard, "and sto ‘décideée what 
weight ‘to give to vthemnsis suel i narder: 


Thus, “though the vcent me toethe tconcepu tot 
potential ‘competition may be xolear, its {oun= 
dartes blur offvaintogspectlegive, uncer euaaney. 
No definitaion ‘of "it Dn fone tindusitiidg) congext 
is likely «to beereliabl ¢ tin tanothe rr; sand ine 
consensusilas %to litistescope has sbeen yateamred: 


Inethe *hreht ‘ofsthesiecdiicrcurreres 1 senie 
effortto cope withtit in theastavencnutoL 
merger guidelines by the Department of Justice 


is worth noting 2? Concerned about sthe symose 
likely" sentrants; ttherDepartment defines Chresie 
as ‘follows? —"\..2./the Department saccards yp mum amy 


Significance ‘to the ahivm’ s icapabaiut yo tomers 
ing von a comp eititive ly tsiteniia game Sarre 
relative to the *cdpabichityatof iothenr Barris. 2Gises; 
the technological sand ifimamcrall nesounces 
available to it) and to the firm's economic 
incentive toventer~e(evidenced iby, fiom ¢exanplies 
the general attractiveness of the market in 
terms Of risk dnd profit; jor %any special 
relationship iot ithe: him meco seh ewan ket aon 

the firm's manifes tedvantenest simjientnyy or sgthie 
natumal ‘expansion “patttiernisot thie: dimrm? io71solie 
like)."45 


The Departirent) tsiayist tivat! filtegwidleeordimariy 
challenge a merger that involves one of such 
entrants sand-(a)) cany stam ia 25 ipexiacent’ om 
more of the market; b) either of the two largest 
firms in the market if they together have 50 per 
cent .or mone: of st; .@): demey 90 fo it he: faa thames ti; 
if the largest eight have 75 per cent or more 
and the one merging has 10 per cent or more; 

d) and any one of the eight largest if they 
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(Oveiiict Have Jo per cent or more “and 1t ether 
the merging fiyrm’s share of the market is 
growing rapidly or that firm's share is "not 
insubstantial" and there are only one or two 
Pinciyeteutrauts © elt also Says thats Lt wit 
Claureiroc tay merger with a likely entrant rt 
the purpose 1s to prevent competitive ."distur-— 
Date or ars rupt ton. 


Without attempting to define potential 
competitors, the Federal Trade Commission 
aqrscusses them im -a policy statement, for 
grocery manufacturing. On the basis of recent 
experience, it says, the large grocery manufac- 
PUGei omar e. tne. eadi ng potent.dal- entrants tito 
most. grocery product markets; they have entered 
almost exclusively by acquiring leading independ- 
ent firms; though many of the larger firms 
Have sitile scapacitly £0 enter, few of “them ‘ate any 
OMG ateLMC) wid Vieusds SLT ONnG, 1ncentavie, to» donisous and 
not more than 50 of the 30,000 food manufactur- 
Clean Cie sueadiaro potentidd. entrants) tito 
highly concentrated grocery product industries. 


JOIMut aVentures... GLOSe ly, nelatedy ton poten— 
tial. competition are the acquisitions by which 
PATt cot the assets, Of, CWO! OT MOTEn ENnterpra ses 
are combined in a jointly-owned firm that 
undertakes. activa ty, of. a~specialized Kkind.)~ In 
many instances the incentive for the joint 
venture is that none of the participants 
possesses singly the range of assets and skills 
thats: necded tor full -effectayveness ini the 
undertaking. Under such conditions the imme- 
diatewerrect, of, thew] Olnt vyenture mayyber to 
initiate activity that otherwise would not be 
begun or that, if done alone, would be less 
eritgrivents, «Where: this 1secilearivwso, there 1s 
iosneca, tor, antatrust.antervention-. 


Bir, another. DOSSabilrtyvas. Cheep pare. cr 
pants an.the. joint venture. may each be well 
able to enter the field “singly, “but choose to 
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avoid the competition that would ensue by enter- 
ing collaboratively, sO sthatsne thereon trond s 
the. other aS either an actave or a potential 
competitor. The collaboration may also make 
entry by oOthenspotentialrentmanes mores dt fii cine. 
Moreover ..if joing, venturesmwele, exempt sund er 

the law <asS stoO Mermecers sit Would note Decadal Clie 
to give the form, of? a. J ointyuventure., Lomuaci ous 
acquisitions that are substantively anticompe- 
tee ne 


The status, of-9 01nt. ventures, under oect1o0n 
7 was settled by the Penn-Olin Cece 26a Denn «alt. 
a Manica cturer, of Sodium ich borat c ito © eat ce 
Oregon,.-had nearly 6) pen centi.of sthes soda 
chlorate sales west of the Rocky Mountains. Two 
larger Manufacturers. of sthe product. Con tnrodsled 
more than 90 per cent of the expanding market 
in the southeast. Pennsalt had considered and 
Tejyected, four jp hans. tor bua dea ip lantastie ne 
Olin-Mathieson, a large chemical company, had 
avSO (CONSIGCRC ds eit ry pit Opec ce sOlnG ne 1s ecuul 
market..«< .Afbter siccesst ul experiment swish ad 
arrangement in which “Olan-Mathieson p.asescales 
accent for Pennsalt. made mearlvisnimes ier acan & 
of southeastern sales, the two-companiesrtormed 
a joint venture in 1960, Penn-Olin, with a new 
plant: in Kentucky. “By 1:96 2-sPenne Glsine had snear ly 
20° per cent. of sthenmarket 9 = ies Dep amatane nto. 
JUStice then issued unde y occ tO, Weer Lp eime 
Court) decided: in U964 that, Sections /peiss, sap pleic~ 
aDehesshO; 5.0 uit WMentunes and tha teen cas ol cule Oar 
considerations apply ito sich woentumes 4.50 
mergers... Whereas the <distraict icourt: had held 
that theaventume would be alleged, cond vist tebotn 
parties would otherwise have entered the market, 
the Supreme Court held that if the merger would 
have prevented either from entering alone while 
the other remained «a, potential scompetitorethe 
venture would be unlawful; and after reviewing 
the: record jthe .Court, iconcliuded that: "win less. swe 
are going to require subjective evidence, this 
array of probability certainly reaches the 
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prima facie stage." ).iThe case: was* returned ito 
the lower court on remand. However, that court 
decided that the Government had not proved 
that either firm would have entered indepen- 
dently.>" Thus the applicable’ law has been 
decided except as to the kind of proof needed 
to Show _Chesiprobabutiutysof “entry .< oThere? has 
been so” littrerrelevant ‘subsequents 4 iti: ata on 
that thetSupremes Court? has? nottiyets had’ occas 
Sion to Semtes thet disputer touched off? by? thie 
decision between those who say that such evi- 
dence eShouid? bere"subjective! and? thosiet who Say 
Gira ce -1e ys howldigibtes "ob jiectiv ei! 


Impact of a Merger Upon Business Concentration 


ACtions -about horizontal mergers sand mers 
gers with potential competitors, such as have 
Decniisummanized. above. have. been, focussed upon 
Patua cl larereve want lar ket Swit the pips & 
of preventing mergers from creating monopolies 
Sreciicgopolies there. Similarly, action. about 
Vert lcalsierngecrs has sbeen: focussed upon presser. 
Mee LOn ete Gone at tone Inve hes reélatdomships 
between particular markets. Policies, toward 
the types of merger discussed below have focus 
proadetathane particular markets. o. [hese polacires 
have developed from belief that business, con- 
centration. is. erowing.in the economy as.a whole, 
Giagtethisacronth 1S’ anticompetitive. an ot endency. 
that mergers have contributed significantly to 
Poowaideanoat uimlike ocrowth ot firms by ot ber 
means, growth by merger seldom makes significant 
COntTributaons. to, efficiency. and. progress. that 
could not be attained by other means.46 Increase 
Mover ticale inte cratt on And In. poli ZOnL alo 1 ye y- 
sification, and development of oligopolies in 
Pomticibaramarkets, are seen aS manitestations 
Of a general trend. to.reduce the. number of 
Beldativel ya smalistarms. andsincrease the .parr 
of the economy controlled by a few big ones. 

The purpose of merger policy, thus seen, is 
both to prevent particular anticompetitive 


-210- 


changes in particular markets and to retard or 
reverse the general concentrative tendency, 


When a merger is examined from this point 
of view, market shares are not the chief points 
of attention. Relevant ‘aspects? offimerpgers are 
the size of the firm after the, mergericathe 
magnitude of the acquisition, the number of 
acquisitions by the same: acquirer.) they decrease 
in the number of firms operating in a segment 
of the economy, the effect of change in the 
size of the merged enterprise upon relations 
between it and firms with which it competes 
or deals, and the impact ‘of ;changes? in othe 
size and number of existing st imms uponmentry 
into business by. new firms and upon entry into 
new Markets by ex1stine tones: 


Mergers athat Extend) Ternitormia lMarke tone.) ire 


point of view just summarized first) became, pro— 
minent for mergers? that united tf irinsqai ditterenr 
territorial marketseainm ina lysilssiol Mndiisca1 cs 
that. produced.daary, productsmands Una te diss arbuced 
food, .in both field's; docaleindependents+iams 
were being rapidly absorbed into large national 
chains. The industry's business units were 
becoming fewer and larger 90 Ingeach andustrye 
many local markets were being changed into 
oligopolies,. ands the tdentitys.ofe the, Olu copolistes 
was the same in many docalities. In’ theb dairy 
industry, products such as cheese and butter, 
which had wide markets, were becoming regionally 
or nattonally oliveopolazveden Inet oougdact ra ou 
tion,+Varioust types of disceriminaroryausecwo. 
bargaining power had become important enough to 
result in, drastic. revisionvorethenrlawsmappiac a 
ble tonprrcerdisecmminatron. 


The Federal Trade Commission interpreted 
these developments as symptoms of growing con- 
centration throughout thesesindustries say ett 
formulated the concept of market extension, and 
began to take action against suchsmergers. In 
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the dairy eindustry «a sseries.ofsproceedings 
against the largest companies reduced their 
growth by merger, without much hindrance to 
mergers among smaller dairies.4’ In food 
distribution, the Commission undertook a series 
Omenenpen casesiagainst-darge chains. =~ National 
Teas Kroger,49 Grand Union,59 Consolidated 
Foods,°1 and Winn-Dixie. °2 


The National Tea case, the first of these, 
tllustrates such proceedings. The firm was 
charged with violating both Section 7 and 
section 5 of the Federal Trade Commission Act. 
bee thenargest chain inyvsize,yit had. acquired 
Abe croceryestoress) of >whi chry,450) were, located 
in areas in which it had not operated before 
thesacquisitaon.» «The proceeding, challenged 15 
Of these, acquisitions that had been made 
Dewweensi Voz rand 19564, IheaConmission, didinort 
analyze the local markets involved nor focus 
Uupont tie 2acqua rer*is market.share) there.« Instead, 
Meher gatiat such acauisitaons: by;.sov rargeva 
cConpanys wer caprima;tacie unlawful, The record in 
inemcacsemceemed!.tonthe Commission, ton show-Jthat 
the large multi-market character of firms of 
this size may give them substantial advantages 
over smaller firms, and that some of these ad- 
vantages are entirely unrelated to economic 
efficiency."°>° The order in the case did not 
Teqviremaivestature:., buts required .that for .a 
period of J0 years «the company /acquine no 
retail food store without prior approval by 
the Commission, 


Nheny the Commi ssitonyspokev about! mergers policy 
in these industries, it emphasized size of firm 
and the trend of concentration. The statement 
about food distribution began by saying that the 
industry "has become increasingly concentrated 
insbothwnational and, local markets," and ,that 
the growth in concentration "has been :caused,in 
eigniticant part, and certainly accelerated, by 
a nationwide merger movement among large super- 
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market chains.''°4 Though many of these develop- 
ments were "in response to normal and desirable 
market forces, others might bring about unneces-~ 
Sary and irreversible Changes siimilCen storie 
market structure and, competitive behavior of 
£OOa Tetar Linge: 


Similariv, the statementreav0uc Galsly mMerect as 
atter saying. that orders ibys Une eGOMlils s onperad 
Stopped Merper activity by tne sour Adargvese 
dairies, mooted @ Vihreat, of Teneweu merry er. 
activa ty .vuInouUs, CO. COMpe tl GLOm ell Une su d Inlay, 
industry," .and said “a Tresumpte1on OL beading 
firm market extension mergers would again 
threaten the preservation of a strong middle 
tier of independent dairies... Ihe preservation 
Of this tier ~of wiable independent Companies 
is essential to the, competitive peal tuect cme 
dairy industry. "32 


Accordingly, the Commission has announced 
CrLveria fOr ACEVON 1 mjnese stnhdusel pes CUllee 
Stress size instead of market-share.——4in food 
OtstrLDUtlOon Lt CONS@acrs that le vd leat cei aLoM 
LS Wat ai eeds LOL (a), Met wet sean. sac OL ow eno TEs 
by retarl, t00d chains Witch Lesurt eliecolumicd 
annual £oOOd Store Sales in excess "Of S500 
Million annually - "and ib) “Mepoe rs andeacaut = 1 
tions by voluntary and cooperative groups of 
food retailers creating a wholesale volume of 
Sales comparable €0 those Of 100d —cCliaims ewiul 
Sales vin ‘excess of S500 ml! ! hon sativa) bye 
Though market-extension mergers by companies 
with smaller isales«"senerally do not nose a 
serious threat to competition except when they 
involve some competitive Overlany peie policy. 
includes determination whether there is a legal 
problem in "mergers and acquisitions by food 
chains or wholesalers which result in combined 


annual “food store “sales “of “between $100 =m1ll1 on 
and $500 million." 
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However, the Commission thinks thateordina=- 
rily it need not review a) a merger of "not more 
than four food or grocery stores"; b) a merger 
of stores or wholesaling establishments "repre- 
senting» annual™ food or grocery product ™salest6f 
NocemoTeethany po million and c)"atmerver cof 
such stores or establishments "representing 
SomDincds Tood store*sales- of not *more-~ than five 
per cent Off tocal “TOOd@ store sates in aly cl ty 
oT County in the UnitedStates:” 


The criteria for dairy mergers’ emphasize 
the*sizée“of dairy firms as shown iby "the number 
DL=puUnas Of Class. Milk that-they process. 
ane Commission will’™"focus4particultar (attentions 
UpDON acgduisit1ons in=which* the*acquirer*preces= 
Ses mOre= tian One Dit t1 On pounds “anntialiys ere 
Wild -anvestigaté” acquisitions’ with "focus upon 
ewO points =the number’ of pounds* processed *by 
Wine acouilred*= andthe Gistanceror What™1sS aequrr- 
ed trom*thevaecquirer? Presumably this distance 
Lseregarded’as a’ rough indication, of *the*poten= 
EL aiwey sOtmMeConpet Mei on=bysene Acqulredu= the 
Commisszon* wild investigate if = the° acquired 
processes 300 million pounds annually, regard- 
MeoscuOteits distance. and if the acquired. 1s 
Witninea=ToUsmite- rTrdaius*rtrom=the™=acaqurrer: 
Pecaratress On lt 5°51 ze." "Por=snallere amounts 
anu=greater=distances; both”’varitables* are~con= 
Siderede in ways specified 


This-statement of policy contains! the only 
detailed market-share criteria that the Commis- 
Sion-has used. -~°tt consists tn adaptation for 
the daity industry of percentages of the market 
formulated in the guidelines of the Department 
Ot sSustice "eine context*indicates; NoOWweVver, 
that the Commission will use these percentages 
as shares of regional or adjacent markets, not 
TOCdi. Piles. 


SHAG 


Since the types of anticompetitive effect 
that have been attributed to multimarket size 
from territorial mergers are similar to those 
that have been attributed to+such srze~whenvat 
results from product._extension mergers, ore trom 
mergers of unrelated activities and judicial 
consideration of them has come primarily in 
cases involving sproduct ¢xtentioname7 ters moc 
status of market-extenston mergers at law will 
not be separately discussed. 


Mergers, Thatelbetend@i beduct Lines eux peora- 


tion of the.concept of product-extéension,mergers 
was also first undertaken by the Federal Trade 
Commission; Such a merger is'one in which,a 
firm, adds “to tts dinefotsproductsnnno es Dy, 
cOnStructingewhatever tacilities are needed 

to produce, the*new product vand.developing 
whatever skills are needed to. produce and 
market.it,- but, by acquinang anothexyficm~ that 
has done;this,.+ As#ineconsidering pmerngersetor 
market extension, the Commission has. been 
concerned about such acaqumsitaonssciver ly 

when thes acquirer (iss largenandathe (gequited 

15 substantially-smaliers 


That .Se€ction. fsCanebDesUlseduacal ict aproalcre. 
extension mergers? becamegcilcareing 1967, inethe 
supreme-Court!s décvs2ongain the~RrectersGecanble 
case.-© Clorox, the leadingemanutacturer of 
liquid bleach, had been acquired by Procter §& 
Gamble, a much larger diversified manufacturer 
that hed a dominant position in several melated 
fields but had not made liquid bieach. kRevers- 
IN’ etive sci Goud b AcOUmt eat he Supreme Court 
condemned-the=merger, in. .apway) similar, tontuar 
Of the Eedenal TeadewConmiseiton.s ofeocina 
deCisbon;againstyit.s SECt7 One / scovercwa! 
mergers, saidethe Court, sand alia, merccns ou se 
be tested by the same standard, whether they 
are Aorizontal.- vertical, conglomerate. -o1 
other.'' Impairment of competition by the 
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acquisition of Clorox was probable for several 
reasons. Jearoctery shad <been the most,probable 

of the few potential entrants into production 
and sakeisote brguid. ibleacha | Since, ally liquid 
Dieacgn ac colem Cail ley fi-dentic ad, iucecess. in 
selling it depended largely on effectiveness 

in sales promotion).~ The acquisition, had :streng- 
thened Clorox against other firms in the market 
in that it had made available to Clorox the 
discounts on advertising expenditures that 
Procter was receiving (by which the same expend- 
itures would now give Clorox the benefit of 
about one third more advertising), and had made 
available also the services of Procter's strong 
Sales organrzation. - Moneover, being diversified 
and financially strong, Procter was able to 
Peuucespnnces von 7iquiad bleach i-f,-it-wished, ,an 
ability that might. reduce competition "by dis- 
Suading the smaller firms from aggressively 
competing4abecause of “their ofearn of-retaliation 
Dy.) roctersa a, vEme 7addartionalk«astrength thatthe 
Mergers lanaqebe yconsequent support iby -Pnocter, 
ag 61 ven woo sGhovox shad prapsed sbhepbarrLers sto 
entry intoithe ymarket. by other potential »compe- 
Citors: 


One important consideration about product- 
extension mergers that was not relevant to the 
Procter §& Gamble case, the possible effect of 
such mergers in encouraging reciprocity, had 
already been condemned in another case, in which 
the Commission had challenged an acquisition 
by Consolidated Foods.°/’ Gentry, one of two 
major sources of dehydrated onion and garlic, 
had been acquired by Consolidated, a large 
distributor of processed food products. The 
challenge rested on the probability that food 
processors would buy their dehydrated onion 
and garlici’from-Gentry as,an-inducement for 
Consolidated to buy processed foods from then. 
Reversing the circuit court, the Supreme Court 
held thateréciprocityel'* results,in,an,iarrelevant 
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and alien: factor! “intruding storie: chon 

among competing products, "“creatanowmats areas t: .va 
priority on the ‘business ete requaltrmcest sae 
Finding that thesmerger had sltverecd tire mar kter 

by creating avsituat lom wconducivie spor mecmp roc: 
the. Court concluded tirat substantia ekess en ng 

of competition was reasonably probable. 


Since that decis 10merdoupesmwabeou@ecne 
status of Yeciprocity at iaw have “been focus- 
sed Upon the nature of stlre requis uiespn00 ue 
of the existence and the substantiality of the 
relationship..." To usée-reciprocuty sy stematucal 
Ly asi"a weapon in selling} <a Wang erdi wer sated 
corporation needs ‘to icompile rte amounts eon 
its: purchases in “such a waye thatvsrotalseron 
various kinds "of ‘purchias cs Sr yone Vari ousmsoulces 
are computed as agpregates “from seach supplier, 
and that these aggregates’ become avaibablbe ito 
Lts sales Starfy ° Virreciprociuey, WEeoneorher 
large “farms 1s “Import anGieorle yan tamaye die Saas 
enate an Cfficial -towspecad hwveri nar campno Gicy 
negotiations “Investipation teastlyedascovers 
evidence of such activities; and where the 
evidences 1s Tound,wibecal. Iiaba ity eatiba cies mee 
only to mergers that enhance the chance of 
using reciprocity, buwealsop;sundermisecetonseee 
of the Sherman Act “and Section o¥o0feehesbederal 
Trade: Commission Acts co reciprocrtymarrecnent. 
that restrain trades the di hiucwie quest ion 
about “reciprocity Pitmergess sushwic tienlan, — 
thing more*is needed *thanmprocoteat hart thememanrges 
in business structure made by the merger have 
somewhat increased the advantage of making 
some purchases from ’firmseto ewhirchesomersales 
could be* made. “As*aticourt, of eappeanls Poatdaan 
1963, “The mere iexistencoeroteeh tsapumehasi ny 
power might make its conscious employment 
toward this end unnecessary; the possession 
of the™power is frequentiyesutt vementer as 
sophisticated businessmen are quick to see 
the’ advantages” in™securing theme oo drwiine of 
the possessor: ™ 
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With its position supported by the Supreme 
eourt decisions in the Consolidated Foods: and 
Procter §& Gamble cases, the Federal Trade Commis- 
S1On issued Jim May 1968 ica (policy statement! "about 
product-extension mergers by manufacturers of 
procery products.°? The statement rested explic- 
itly upon concern about changes in the structure 
Dl I thiswpar taco ethemeconony and? found#isupport 
ines rece report: iby, chhe National! sConmissi on 
on» Food? WMarketiny £8 tt bagan, aThe market strue- 
Lure? Of thet iroceny*producus manufacturing Sect om 
of the economy has changed significantly in 
recent’ \ycaas.. biSia lelPicompa niles: “are st ending sto 
disappear, diversification and’ conglomeration 
are becoming more extensive, and market concen- 
EratTonthassibeen) increasane* ain many procery 
product markets. Large-scale promotional activ- 
a Leypedid nn claavsye taciyjeustn Saitnowie xpendishim- 6's tb yatbihie 
largest food manufacturing companies have both 
MeoUletcd tromvan deccomt mabiuced: tio’ thes istrict 
al changes. The National Commission on Food 
Marketin: econicd Udeds ron’ tivembiasiaiss tof) ats vexhat's> 
cine Studsaitiratt hood! manufacturin o firms: tend 
LO or OW. erespeci alley by merger and) micquisition:, 
well beyond theltsauze’ needed to attarn’ full oper- 
iat former ency = = It turther ‘called for’ 4 pose 
miave actton by the regulatory agencies" to 
nake® the? Clayton Act: merger polacy effective ."' 


The Commission's concern was summarized in 
St athistuecs “to? tne! ferTrect: that the decline ir the 
number of food manufacturers had been such’ that, 
if the rate continued, the number would be halved 
py O'S SY Fins SOiGiorttite: oie Darbest efiiams> tadt 2? spem 
cent of allo thei las's ets) ‘of falc food manufacturers, 
Ase-compateds wath: 420 her cients an’ 195-02" and? ‘these 
50) receimced umn W067) abouts 61? penicent ‘of the 
Loval prot itt'sttof tihtem ‘ald 7 mor eytch an’ 2 Ohiperm cent 
of ail foodiandustr ies were very highly iconcentrat- 
ed oligopolies, and: about 10 per cent more were 
concentrated though ‘to’lVesser degrees; in 1964), 
the largest 50 were responsible for 88 per cent 
of all ‘network! teVevision advertisin® ‘and 78 per 
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cent of all advertising in general magazines. 


Partly ini :quotations rom cchieict rraimeveno nt 
by the National Commission on Food Marketing 
and partly 2n its/town Statements: 4 tire: (Commission 
said that high concentration weakens competition 
as a self-regulating devaicers tends: torsubsc 
tute competation by advertisungeandi isales 
promotion, Lom iprace «compet: ion wel Csigers! Ghia 
sification that enables Waree firms geo sugv@ve 
their own mistakes, compete intensively in 
selected fields, and make arrangements for 
reciprocity, and Jadverselyrakiac ts scond 1 trom 
of entry. 


Product-extension mergers, the Commission 
said, had Deen ancfood: Maniutactumine (aes tice, 
with mergers concentrated among the largest firms. 
Acquisitions of farms that shadmsates ot, $10 
nhillion or more’ shad eliminated since ios0) a 
total of “80. such Mimms i eeaid Bane oGr omy kg 
firms of that size were left. The 50 firms 
largest «ani 1965) had: robtainediby merger tsince 
1951 almost: one (fourth of tive rect ofiale assets 
and almost 40 per ‘cent tof itheim growthimn 
Lo Se Se, 


The Commission; ‘said; thatiaits* crigenion for 
Opposing a product-extension meteser wouldguec 
a) that both of the firms involved were manu- 
facturers of wrocery:product sis bit thats the -ssets 
when combined were over $250 million; c) that 
the acquiring firm engages in extensive promo- 
tional efforts, sells highly differentiated 
consumer products, and produces a number of 
products, 1m ‘some)wor whi chrert. shor ds: al scrone 
market position (with such a position defined 
as being among the top four producers of ‘a 
product of which the four hold 40 per cent or 
more of the value of shipments, and d) that 
the acquired firm is either among the top eight 
producers of one important product or has more 
than five per cent? of a, relevant: markets 
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Though the Department of Justice did not 
accept all of the Commission's analysis, its 
merger guidelines, issued in the same month 
as the statement about food manufacturing, 
gave general application to two segments of 
Che Same apo Dart? of: svriise w:. 


Calling reciprocity an economically unjus- 
tified practice that gives advantage unrelated 
Coethe merits’ fof “the producti, ‘the Department 
expressed intention to challenge "any merger 
wWhech «creates ia significant idanger ‘of \recipro-s 
Car ebuying. peclt hconsidered «that ,,aparte from 
Special efactors ja “significant danger is 
presente whenever approximately 15 (per *cent or 
nore fof Sthve “total purchases) in a aiarket “im which 
one ‘of the firms ('the' ‘selling firm') sells are 
accounted for by firms which also make substan- 
tial sales in markets where the other merging 
fivm oC behe sbuyine firm") is “both la “sub stianti1a/l 
buyer and a more substantial buyer than all or 
Most “of etihel!Scompeti'tors of éthe stsehling farm 
Disa Piha 71 wilh ya ls'o! ichailiPenigie: mergeris 
underntakcemenon fthe purpose tof (facili tating 
Peciprocruy, {and Mergers that s#¢reate the poss i- 
bility of it where one or both of the merging 
firms Shas fen gaged tin «the “practice srecent ly ‘or 
the merged ‘firm is doing so. .Itiwill not regard 
Claims on 2economy “asi sa justification: 


ive soeiew ppant fof athe igwide lines: hthat. wis 
relevant yper Gains: ctor entrenchment 6 yelher Depart 
ment so defines the term as to include much 
that concerned the Commission in its statement 
AbGuUtecroceny ipr oducts itbuit: ‘treat s cit » mot sas 
ground for challenge of the merger but as ground 
fom vin west boat Lom se ebhe Department «says athat sit 
will investigate the possibility of anticompeti- 
tive consequences "where an acquisition of a 
leading firm in a relatively concentrated or 
rapidly concentrating market may serve to 
entrench or increase the market power of that 
finmioc «na wse: barriers to; jentry in «that market.” 
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It gives three examples: "'1)) 1a merger which 
produces a large disparity intoabsolute; size 
between the merged firm and the largest firms 
remaining. in tthe: retkev amt markets amine ia ine eger 
of firms: producime ‘vel ate dip wodiuc esiew icin amay. 
induce purchasers, concerned abouG@ the ‘merged 
firms possible suse yon elev hd cer tGm DU) yep og UCrl 
of the merged. firme rvathem sthamsthose 6 jcompe— 
CLtomsie ‘amdipd 1a )y jas anew o ony Gwhel. chy ania yaxenninamce 

the abwdaitty cof tthe merged sbirimsGo jincme ase 
product: dihierent lation guy ue sic lence iaig— 
ket sie 


Conglomerate: (Mengers) 9 The iob ;ectines Jand 
criterd a nbor aict Fon wok tele eGommars sanon ise RSit okie. 
ment rabout onocery. productsisocus slpon sconcen- 
tratiom ‘and bDilgness sin (a -wayasthat scanmabegextend— 


ed readily to conglomerate mergers - that is, 
to mergers that unite firms engaged in unrelated 
activicepes. i Mergers, vacros's aindus tryegiiiness ican 


increase the absolute (s:icze, :of mergedsr1rms be 
a. source of advantage tveadyvertising <andiysales 
promotion, <enlarcesoppo tt unitita.esJiow mecrupr ocil— 
ty; eliminate potent tal scompets toms sencdice euike 
total munmber of chirms .sand einducessma ll Lew afisins 
to» Competegmorie ‘cautious ly) om Teawwo f ft ie 
finanei ad strength fofothe ik) ano en, eninge s pand 
the -abil ity; of these + riwa ls: tho, nedu.ce sp rmices 
with little dufificulty sinpselectedsseoments sot 
their total, businesses ron nthe wt ound 2h Onmcor 
grocery prod wets fho.faien o Mic Vda sansnis Hacome Bone ns 
Abe Mere ers: was sates homts tease h sito ns. 


Imes L963 “this rex her si-omawais gmat eyian- ga npiol Bay 
statement by the Commission abouit-mergers as ‘to 
textile mill products. The statement was appli- 
cable eto sa ll efor ciindsmot anlér eo ersiitivat itiine 
Commission had previously identified - horizontal, 
vertical, market-extension, and product-extension. 
The objectives sofwmolicyswereastated wireh 
appropriate ‘breadths Sitio tannestwmantheomne tal fine 
or Nonopo lis tie otendenehe svineoheam ian eipienc 
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stages by challenging: horizontal mergers which 
may substantially increase market concentration; 
vertical mergers which may substantially fore- 
GlgsG e2Gcess Guo eSources of supply cor “markets or 
Bamscwentrys barriers: Sand product- or market - 
extension mengers which “May "raise «entry barriers, 
cEeate -recrprocity Topportunieies’y cor celiminate 
che vconstraintvs potential tentrantss place upon 
firms Gin*the market without any of the pro-com- 
Petwei ve seitects uot internal sentry io lhus - ain 
its enforcement guides the Commission endeav- 
OTS= m+ Gal) weo “forestall “anticompetitive *tenden- 
Cres by edtrecting inerger "activity away from 
aveas where “tt may increase concentration, and 
Seyene, sSamewt ime t2) Oto promote “entry by interna lL 
iMmVvestWentywhitechacréates new capacity “and 

Poorer Onda LacOmpetitive Tivalry gamong firms." 


Mnieme Liger LdetOneassessing merger swonat 
UhescConmiussionythensappired included not, only 
Oies simular «to, thosesofepnevicus "statements 
DUv@edhs oO aaymew Ole. applicable sto 7mergers between 
industries’, [he Commission thought that "signi- 
Hicantequosy tonssot Shaw Of policy would need 
GO beSexwamined as. tow"any sacquisitron sof a 
Cera lean blimp rodiuct @LirmnmcGwith>sales@or assets 
SCEer hOUemrlLioneoremore and ranking among the 
LOU@mianoe sta rOdlce ns Ofte as textile mil b product 
Dy AMwmion-cextcile mill “product. firm withisales 
Oveascsectcringexcessiot $250 million and with-a 
substantial market position in another industry. 
It defined a substantial market position as 
Beingetonewot thetop fourssellers tof ai product 
or service in which the four largest companies 
aecOurmerors 4) aper=cent .or nore ofthe market.” 
Muse sctaced concern about large conglomerate 
mergers that absorb large textile firms. 


ft 


The extension aroused controversy, Commis- 
sioner Jones dissented, thinking that the 
statement had outrun the supporting evidence. 
Thesindustry urged that *thewstatement’ be with- 
drawn or revised, emphasizing objection to the 
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part about mergers across, the industry line. 

A year later the Commission reaffirmed the 
policy, With. dissents bys Commas stoners. Jones 
and-MacIntyvre..0 Diesd1SS City se Coote Le. 
objected to the use of dollar amounts instead 
of percentages within. the texts lewindustry 
and-tocused sharp] y, Upon the criterloneanour 
inter-industry mergers, finding it, not wrong 
in. principle, Dit COO. SOUT OUS mi les On oie 
'no such merger has been found by the Commis- 
SiOnCOY sAnNY=COUT TL. LO LDe Gv Oa Ce Oe Cue 
However...I am OF the View that perhans jsuch 
merger could be challenged successfully if it 
could be shown that it was “Creating .an,enor- 
mous super concentration of economic power and 
such fact could abe looked. to =26. pv OD lye. c ee 
rise to a showing of substantial adverse 
ettects a2CrTross 1NdUstLy eile ce el icetle yy be ce tr 
tatives. of the. Texti ¢sindus Guy ehavesexprecwea 
the view .thatea Lrrm Of.9.S512¢ 401 of 0 emlelion 
1S NOt of such: Size. Leamianrcelinedstowac Loce 
and for that reason, I think the Commission was 
ily 6TTOr Ii, takin? tie Coat amd view. "61 


The euidelinegs, 1S5Sucd uitielJ0o ey eee 
Department of Justice were cautious in discuss- 
ing conglomerate meroers. «treaties cone Lo. 
merate gli Mercer s Chat sat cto hs 2 Oe 
Vertical, they «set forth 01 ce seein a ed 
above) about potential competi t lon ehecl peo muy 
and entrenchment. They then said. that, the 
conglomerate merger field involves novel problems 
that need continuous analysis to identify anti- 
competitive effects and Ment lolveo soma Med ile 
stance action "to prevent mergers which may diminish 
long-run possibilities of enhanced competition 
resulting from technological developments that 
may increase inter-product competition between 
industries whose products are presently relative- 
ly imperfect substitute." Presumap hy ches 
example reflects continued reluctance to apply 


policy, except with focus upon effects in partir 
CULaT markets. 
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ihiageree Luctance ssdon «céased gacin*thenlatter 
part of the 1960's, conglomerate mergers had 
been growing in number and size and had become 
Significant concentrative influences upon the 
economy sas gajwholes: :In.March (1969 >a new 
Assistant Attorney General testified before 
a Congressional committee that "predecessors 
at the Antitrust Division took the position 
that purer forms of conglomerate merger could 
not be reached under Section 7 because in their 
view, where merging firms are commercially 
unrelated, proof cannot generally be made of 
a reasonable likelihood of a substantial lessen- 
Tig yORiconpetEt ion Aeabusinessmen fand itheir 
lawyers cannot rely on the merger guidelines 
uSoued Iby Myspredecessons cif hthis regard xs: 
we are willing to risk losing some cases to 
Pind <outehowetar aSection #7 owikl otake ius iin 
halting the current accelerated trend toward 
concentration by merger.''62 In June the 
Acttormey noeneral fsa nd in sanspéechsthat ithie 
Departméene i imay iverny «well poppo sé cany (menger 
among the top 200 manufacturing firms or 
Bers son Comparable 754276 pin -othen hundustries:, 
and probably would oppose a merger of such 
a firm with Se a producer tin camy 
concentrated industry. 5 


Underlying «thbhs echange rof positLon was sa 
substantial controversy over policy, Substan- 
tive Lyort shas (not sbeén resolved®4 though «ts 
public manifestations and immediate significance 
have been much reduced by the fact that large 
conglomerates, hard hit by recent economic 
developments, are currently undertaking very 
few mergers. 


Under the new policy, the Department of 
Justice began to challenge large conglomerate 
mergers. It attacked acquisitions by three 
companies - Northwest Industries for its attempt 
to acquire Goodrich; Ling-Temco-Vought for its 
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acquisition of Jones §& Laughlin, and Internation- 
al Telephone and Telegraph "for tacduvs pt1omeot 
three important firms. The case -against sbing~fenco= 
Vought ishowSGthe nature sof wehe satcacks 7 Vein 
April 1969 ait easked ston tdavesti uurTenel Ramco 
trolling sstock interest *thateblv Wadseacquired 

in Jones "¢ Laughlin Steel Corporation. ® Ling, 
the nation's -fourteenth largest industrial "firm, 
had acquired tcontrol ‘of “33 “compan vess pce sroG. 
and waseplanning further vacquisitions .esAeetne 
time of the ‘sultsiaccordimng sto the «comp latvug a0 
was, through ‘operating “subsidvaries ,cthe Largest 
séllenm of sporting "goods, therthird abarcestameat 
packer, the “third largest ican-renvarenunm sete 
seventh largest commercial airline, one of the 
largest manufacturers Jofi-copper wire, “and a 
major producerscf *soundVequipment electron te 
controls, “chemicals, saimcyanvuapares «eae hosp ace 
equipment, “Vet tureht ewsp lanes eandeca ape UliLgs 
Jones & Laugwiiinywthelsaxth slancest Yporoducer 

of steel, Shad tsa lesivotitmore thane)! (> ue Rito sin 
1968, assets Sof more Sulian S$ EL aN5 \ bk) wen and 
ranked eightieth tin the matron vamong@-i1ndus Orral 
firms in-assets FandGone hundtect heim tances. ae 6 
had adopted in 1967 %cprosram Vo acquits ttvon and 
divers tica fom, 


[Thesantleompetl tive seh wec.t sedi Dec Cem 
the merger "were “stated ine lancuageaporoprrate 
CO any tterger involving “diwetrsiried «niurms scomoanr- 
ably large: Way Potential aindependen emconper l— 
tion by LTV and J&L Steel may be diminished in 
the steel industry, “in Sothern markets irewhiien 
only one of them presently “competes; and in 
certain other/markéts in which neither .of "them 
presently competes; .b) the power of, LIV eandacae 
Leeland of their suppl vers.) Co semi o vedas oO 
benefit “from reciprocity, and reciprociey effects 
in, the ‘sale vot ttheir prodtets will be substaneral- 
ly enhanced; ‘and the markets for *thein competrrars* 
goods will be correspondingly narrowed; c) con- 
centration of *control 7of *manutactunime eassers 
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will be substantially increased, and the trend 
to further concentration by merger will be en- 
COunatca, thetcpy. s)* reducine the number of 
ferns Capable Of entering concentrated Markets « 
i) reducime tie Number of “firms with the 
capability “and micentive for “competitive itmno- 
Vor. Oe mwLit) Tcreasine the barriers “to renrery 
Piece OonccrLraccusmarke ts, sand lV) “diminrsitin? 
Lie vigor OF —Ccompetictron Dy Increasing actua t 
and potential customer-supplier relationships 
among, leading firms in concentrated markets," 


Judicial review to determine the validity 
ies rcieat appl cat son of section / “has n1ot 
Vee takel piace. “Pie Case hesultea™ mn wa COIUSENE 
fearece iin gtme Foy) DY which GEV Wasco drves t 
MeociteOte ust OWLelsiilp Ol oGir Or alternatively 
Obits Owe. ship Of Branitt Airways and Of 
OMolilccem da UrOGuCcer Of Insulated Witte and 
cable. 06 


Tite other mayor challenge, which anvolyved 
MeOUiert tons DY UInternatLona. telephone “and 
frrcCu ier. las. oso Dec SetU Lea Dy cCOMnSeITc, 
amiieaeCOMLTOVolsy that developed into an. aSpect 
of that politico-economic upheaval now called 
UWatergate’™. 07 ~The case, involving Northwest 
Industries and Goodrich was dismissed without 
predjudice on May 3, 1974 on the Government's 
motion. 


Though the controversy about policy toward 
conglomerate mergers is now quiescent, it proba- 
bly will become lively again when the economic 
elimate Stimulates more large mergers of this 
kind, §1f Section 7 proves adequate to cope with 
meepolicy probably will emerge from decisions 
on litieated cases. If the décrstons—hold—that 
peotion ss doas not cover such mergers. a poli- 
tical issue about them presumably will come to 
focus and eventually be settled by legislative 
Teci sion, 
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In November 1972, the Commission made public 
a study by its economic staff which attempted 
to provide a.firmer basis for appraisal ot oine 
conflict over policy toward conglomerate mer- 
gers.69 This study was based upon "in-depth 
questionnaires" to nine leading conglomerate 
firms... #bb Said eth at.8. 56 pee cen teote tic sich eos 
by these nine had been conglomerate, and that 
in 1968 the nine accounted. fom.26. per cent yon 
the assets: of -alh firms cacquimedvand 4 Sper cee 
of the assets..acquired in.unretlated sconglomenate 
mergers. it, reported that; thevacquived 170s. 
for the most part, were profitable andecrowinge: 
though with rates of neturn slightly sbelowotheirs: 
industry: averages... In .general, sehe,accuLrsaiaons 
had. .been:in, industries in swhich concentration 
was Lessethan Jin the, industries in two chathec 
acquirers were already ,sengaced... alhesacquirers 
apparently didwnot, acquire substantiabomanke ¢ 
DOSLELONS Ine the New areas ji nwols Per mc.c ll Gor 
the acquired producteclasses, thescet aria iad 
nharket, shares.od .less thanw tavew ney ucen tee b worn 
the times,of the acquisitions inti) L060 iaakeu 
Shares ,Showed declines more,ottenuthanwincueases. 
Thege was no. evidence thatethesacous rerceiad 
made many improvements in the operations of 
the acquired firms; the data contained ano 
evidence of “corporates Syneteicmasee beecuodtect 
effect of the acquisitions had been to obscure 
information relevant to the performance of 
firms, since the acquirers do not. publish. ope= 
rating results bys product lives eal newet tect 
appeared. togbeuan “Vintormat) olatbo re. cus co 
entrys” and.3 possibility thatslack Ofsinausta. y 
profit data might hamper the efficient operation 
of markets dominated by those firms. 


The INpact sor thegiaw- 


Entorceméent .Of Section --.clLean iy lace? 
stopped mergers, though it may have retarded 
them and probably has deflected some of them 
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into titeldsawitere *they sare cless ssubjiect ito 
Chai tenveey the Latest vsummary information is 
contained in a report by the Commission for 
the year 1973 and earlier.’9 It indicates 
Lhe gi eenAs Oa totalcof—b,otowmereersimmere 
completed in all branches of the economy, with 
more »than 900 pending..--Of. those completed, 
Joos wore eby sacquirer’s wpth assets: 2o0f ‘$100 
million or more, and another 208 by acquirers 
With sasscts; Of more (than «650 milftion.”~ ‘Though 
1, /S2eGhetie;tirms acquired had assets: of Jess 
than $10 million, 147 of them were larger, 
includinind Wend assets yor mone sthan $50 

mil oie ror awe 26 rad cas sets fot tmore fthan 
$100 million. The 55 acquisitions in manu- 
facturing and mining that were among those in 
which the acquired had assets of $10 million 
or more included 13 that were horizontal, 
seven that were vertical, 10 that were for 
DLOoGwet textes Lon .csSiux thaitrwere utor market 
PxXTeneren.s ana no -vothers «(presumably truby 
conglomerate). These 55 acquisitions involved 
total acquired assets of nearly $2,900 million, 
Of which more thane40 “per cent were jiacqnired 
Dy ctlretZO0ielarncest fimms : 


These large acquisitions (those in which 
the poquas-edwhad, l0um?T ld tom sor. more) increased 
in number and in aggregate assets acquired from 
the ttmes Section. /..was amended, until 1955; 
fluctuated around the levels then reached until 
1967.3 iwose, sharpiy,in+1968.to a peak of 173 
ECdUsintaonsSMaAnvolVving “agppregate acquired assets 
Of more athan so l2500 mibhlion, and then receded 
Gili c inn ePopea bout satire )1 9:73. Teyel 
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VII - MERGERS 
Footnotes 


Earl W. Kintner, Primer on the Law of Mer- 
gers. ~Maemillan CO new LODK er Od. 5 wel or 


AS tO -aCquilsadtrvons~,ot Stock, 2 tinea law l.excilpus 
them if made solely for investment and not 
used Dy VoOtins “OT JO GNeCaWi sce lea Ouemius 

to) Veduce scOmpe Git On ase Some. Cl) Gms BOM ii 
ership Of (slOCK DW Jo COLDO ka vow pal cH tel 
SubsSiditarves, formedsby 1te" Tnoush tbere 

LS NO SiN lates tatcurvotwelamowda ge mralOU ts 
partial acquisitions Vor assets ..tneut aor 
Chat Whe o awl by doped om DOh wm Gie a) 1.O. ad Ole. 
ity thatacompetaeronewi Ll sbournoduccd 

Ween Ss Si oie Ctl Caee dGaes iG lide UES) Gl Oia 
areca Imost shemeteVilune. ol ke eo xe Ol) law len 
What lUSeacdulTedeaSy on eelc dl hemi TOGUC Luac 
PAC lity eon an. Wnpor tant wat ente1On 
Crademark.. s lnethi Spessave wale sacaie 
Sitions will be ignored except where 

they “ane (suttvcuentiy o1mpoT tan sto spe 
treated as mergers. 


K tat Cf. 300 nee let eee Olas te Came cc. 
were: USS Ub  ONOT Cheri occur te les Gc, 
TOS US 607 G04 | eon Be eee Om crcae rec 
Raityvodds 220 Uo 70d Blo 2) Ue or 

Read in’ GO. .8 25 5a 6 Oo elO 2 ON. Uc rmv 
Southern. Pacist 1c COMME o oo "Uso =m ohm elo 2c). 


U.one Vv. Columptamoteel sCOm. 554. om4oo 
C1948)": 


The statutory phrase "where the effect.,, 
may be'' was interpreted by the Supreme 
Court in Standard Fashion Co. v. Magrane- 
Hous TOSCO yc 5.0 "Uo mo4 OO 2)! et Oeme an 
reasonable probability, not mere possibi- 
lity. With one unimportant abermaticn- 
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this meaning has been consistently applied 
Ome ay Oc eosin elay. Ole ACt Cd Ses. 


THe bole vex ewas wast OL lOWS . “Tipat, no 
corporation engaged in commerce shall 
PCa wd Loectuye Or Indirect Ly tie 

Wolke | Ormanyenpart Of the Stock or other 
Sia re Canina Ot vanot her scorpo bation 
engaged also in commerce where the effect 
Ot ouch aCqui Sit 1 OuemMayeDe «CO Subs tate ual | y 
Lescen CONPDe el Ole DetWeelletne-.cOGpOLau1 on 
WhoSe. Stock, 1S"So acguared and the eorpo- 
TaLlon Makinoge thea cqudsi tion O71 Co 
TestVainesuch commerce, 1 .any. SectaOn.or 
SOMMNUA LUV COT eCend .LO eC hea Cea a MOmon Ol ya 10. 
HV CeO fevCOMMC IC Cea NOM C ODIO talon 
Sia eleea @OI at Cn eG Ite al VanO Tamed 1 cslvt ©crta lay 

ENhep who beso ranys Datet ,Ot SONS 6S. h0.c.K Om 
OUMNe ies ia tem Ca Dit dG Gant OO. MOm e 7c Ola O- 
ratilous, enraged Im commerce where .one 
Shel O basi Cn 1 COU 1s IntelOnssOte tiLewlls © Ot 
SUCHE StOCKsDY tNelVOLINO. Ole elation Od: 
DEOL ESOT LOCIeTWISeG Maybe. tO. SUDS tan tial — 
Pye scene COMMet i Clon betwee suche Col) G- 
rations,.o0r any. of. them, whose. stock or 

Om eas ate eC a Wit dileed Soc Oma COtidat CC nO etsO 
Testtain such Commercesiny any section O14 
community or tend to create a monopoly of 
anywLine.ot conmerce,,.”! 


Lyte Gav ewes tern seat (GO. (22.05 golo4 
CEO 26). solemn remem GOurte held thatawestern - 
Could. NOteacgutre, assets sinstead vot stock 
after the Commission had issued an order 
aos Dota Dee SOC kmeaAC Gill Sat 1 Oli s,s NCelat fH 15s 
would be evasion of the Commission's order. 
ines tice paMani to Clur bn OmCO, gi ele Co, 

Ie AIS eo AGO 7 Ones test Old. that aWie ns cite 
asset acquisition was completed before the 
Commiss yon seCompl aint wagains? the -stock 
acquisition, the former was immune to the 
Commission's order. In Arrow-Hart §& Hegeman 
bileetiwc COn Ve (bir Cy. OS. 2da Lo 
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(2d (CLTCULL, 1995) bevel cca. 2 ieee ome 
(1934). The Supreme*Court extended the 
rule of the Thatcher case by immunizing 
an @SSet acqulsitionemade Curling the 
Commrssion's proceeding “against the prior 
Stock acquusutvon. 


In  [nternatronal olde 160. sv. ties eee ou 
US (291 201930) wetie esuprpeme Cour tv gic ld 
that: -"Mere- acquis 1 @Loieby One sconponaa 
tion of sthe-stock of ya competReormugcyven 
though it .fesults in some lessening sof 
competition, wis, Not Shor badden  stneract 
deals only with «such acquisitions as iprobp- 
ably will result in lessening competi- 
tion to,saisubstantaal degrec. “tia cus 

to ‘sdy ,-to such vaesudlerree sas twill beni 
Lousy “ALLeCe hie (Dib Cc see Oboes). 
SUCH (aCGu ls POLOnN twill eno t epicoau cc, Et me 
forbidden results (ue there abe eno pres 
existing substantial. CompeGi trou nto gore 
aftected:. Gor (the ou Bie srs mrotmrc ONCE riled 
in the lessening of scompetmerom wiirenie.. 
is itself without. real -substance.? 


In “L949. acchance under Section 7 was aaaced 
£0 a. COMD LAIN G Uneecr tne et Matin. 
against sthe relatvonship Derwe cir sGcire ga - 
Motors and DuPont) sWeciding sCiws “procee— 
ding under ithe) old vers ono iseectlon #7 , 
but after the new version had been enacted, 
the Supreme Court “held- im Biovo/, Ghac the 
Verticalvacduus tei On Was Guile pale Merc 

Was: Vv. Eb. be dilponut de Nemours war GO... 
US “5.6.0 s(alObe/al. 


Congressional interest was stimulated by a 
Federal Tradeé.Commi ssidne reports in eho4 Go ; 
that during, the period s940-) Ou pasecarporate 
mergers had. eliminatedvnear lye 2500 oF urls 
With aggregate: assets of1785) D1 bi dim 36> 
per cent of alld United (8tates-maniracturin 


a 


Bost ls. ew, occ whey rederad Irade Conmniss7 on: 


The Merger Movement, a Summary ReEDOLL 1A s. 


A principal purpose of the limitation was 
CORE LORCA as £0e SeCCULONs/. the Linits: OF 
iiestuncttOn,orethe, Federals. [rade Commis-= 
$ion in making decisions under that Section 
itgre lation tos the, functions’ of. other 

Avene loSat Wat, nin applyingetnat section, in 
aceord With, their) JUrISadiction, under.Sec- 
tion 11 of the Act, would need to relate 

it to various degrees of power over: acqui- 
Simonse OLastOCck. aASSeLS,. OT DOtH,.thar 
they possessed under various regulatory 
Staruren An ertort to cope with the 
StatilspOr asset acgulsitions.in, tne, ligne 
of these various regulatory statutes would 
have required consideration of the problem 
by more than one committee in each of the 
houses of Congress, and probably would 

have jeopardized enactment of the amendment 
dumingethe session of Congress in which it 
Waspenactedq. ,ine elttect or the Jaimitation 
was to leave unchanged the status of asset 
aCouise LVOnNSsUNnCeT. the Various Tregulatcory 
lawscu Due 210 extend, o€Cti10n./,to0. cover, asset 
aCOUMsSILIOnS in Lhe. sarge, sesmene. Of “tne 
economy over which the Federal Trade Commis- 
SiO nat Ss. jie Sd LC ol Olle 


Tee linitatt on od not atlrect. t-Re 
Veena ty Of ACG Siti Oons,0t,cither, STOCK oF 
assets under the Sherman Act, nor the right 
of the Department of Justice to proceed 
inetne Courts. acainst Violations, unger 
Sectioie oc. Ot thes laylou.Act.~ tO enrorcce 
Dothethe onerman Act and. the Glaytron ACC 
if either was violated. 


The principal problem that subsequent- 
lyecroce pertaincd tO, the status Or Dalk 
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mergers, In U,S, v. Philadelphia National 
Bank $7.5 (4— Uo; 05 ele OOS je nce rot) bolle mcsOtl Ink 
aoplieéds sect Non we tne dtc Caled tlie ect bo dled 
proposed =conso brdareron 6 teewouiaeleacesspii a 
banks:. .1t found. that.a) merver 7 or. Danks 
Was NOL, Nedasky aly 2CuUt oie LON 2 Ot meds tLe 
Stock Or assets. Dut. thatme@r ne, nren uton 

Of Congress NadsDCen mato eicd Cliss. (ileCme ll tlic 
TPanee Of "COYPOLate palais alata Ol see aon G 

that the special laws about banking did 
NOteGXeMDt. Ddilk ie 0c inc sit Oli eUl Ce ai utrec.! toil 
laws nor empower the regulatory authori- 
Cres tO dO 04, POOMEROVCT oy VOVer ellis 
decision resulted in 1966 in amendment 

of the Bank Merver Act.” The mew version 
made-conclusively lawtulaaid mergers. Dy 
Danks’ Dir Ole CO” le. Cec ls 1 Olea t login cm taeda 
delphiay bank, Cas cu ie orMese, Mad ai O tusy el 
been challenged, except those that viola- 
ted Seceron 2.01, ihe ‘sonermane new. | Cie 
S€CULONy 2000 t MON OD O.t Zt Ol) mee Goce ns 

in Pending casescuwerec. FO wer sub cclce 
tothe standards O71 st hel amenoMelce amd) 
considering new mergers, the banking 

aut NOr Lt Les Werte. On Dalcde lit Oma Dp Ole 
mergers that violated, the standards of 

Che olbermann: oC tad deine a Uc Ura sme) 
mercers Chat would ihavcay lO. 4a ted tie 

Si aida se Of pec tl Olle) jecuOma Dp) LOV Cmte 
Only Pi Che altt compe tat tice tc Cis OL 

the merger were “clearly outwelohea = Dy 
TCS Aspe Net ieCe Ale tise .cr SO Oat Len Dal bal ee 
interest... Bank mergers that. were App roy. 
ed by the banking authorreres were to 

Dees Cased. Or oi) acicey See htt 10 sw een tee 
Department Ot. Juse) Ce (COuUla Dring about 
Abort her est aye Dy. Sil iis tice te ties ad tele 
CYS to lawsve ine SUCH aeSll1t tne sCOULLS Were 
instructed to review. Chexissues de, nov a, 
After termination of the suit or failure 
COPS ei eel tecdiiy un Out Ne. std le i.e ver Ode. 
the merger was to be immune from other 
antitrust challenge except under Section 2 
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ofthe Sherman Act. (See Kintner, Opecat .; 
Note tignpprs 425-429.) for assummary, of. the 
Leeasibatd onh)s. 


iicmetiectiiot the newillaw upon. the 
Standards applied. in, the, Philadelphia Bank 
case was, decided by the Supreme. Court in 
Us Ste NeetarsteNataonal Bank, of Houston, and 
UROtpveniwOovadente Nationals Banks, 2.86. US 
Sone iow) andeU.s. Vv. Lhird, Nata onal 
Ratikeeime NashVvishle 590 US. 1/1 (1966). 
In the:first two cases the Court unani- 
mously decided favourably to the Depart- 
ment of Justice, several issues about the 
Thatta oesO fe Lead ings. the sburden. of proof , 
anda hemscope) Of yudacaal, reviews. « In 
Enee hd sO Verma nie, the} distr cts court, 
Mgt e avers, qin atyat hes standards. of. st herP haha 
del picasa die Casi Onewere. stall valid in 
SOV Ga wom MeicOnpeuLel yee cL he Ct > smeaiid 
Citi iets Ste Step in aeci dine: whether 
elo teale mew ere. OV el talc i.0 tb Lic 
Deiet 2G Sou Steer thate we tii ale court 
sat ta carent lyr ‘or “nedvvabad y-.es.tiabldishs the 
Unavgishabad Wtivyeio fal ternate »olutaonss! 
Ofpat nesproblems: that. the merger was 
ciiaa med, toy hame: solved. « Only by .applying 
Ghesis bandardis .o fastihe: Phishadelphia case 
and considering whether or not the banks 
imyolineds shad: tried, without success, .to 
Sod west Nels: problems. could: sthe-courts 
validly decide whether or not benefits 
Outwemohed, antdcompetitisve sette cts. 


Th seidecisi ons, gins thie. P hasta die liphea 
case’ and) cases subsequent to, the one 
against the Nashville bank are relevant, 
Sosa «a SiiantLcompetitmiae sethect’s: axe 
concerned.) ins appras sime the meaning, of 
Sectronrgerin non-banking ed d’s)5 oe cAnN 
emamp wessot. sich: asadecis vom gis; Uo i. 
Philipsburg National Bank, 399 US 350 
(To70)= For a discussion of the evolu- 


Lay 


be 


14. 


Lee 


Lule he 


By a 


LS; 


en 


20", 


ead ae 


$25 A). 


tion of policy toward bank mergers, see 
RVG CoG 70 Des Cb meee RCs Pee yo es 411-448. 


Howse Reporte “Now Diet. ols wole neo 
Est ‘session, 1949> Senate Neporeana. 
l77 S58 GLSt. (GON ere ss 6 eels eos PC eho aU. 


Ee Pate « MOOI SP rctirt cunva wc lo ine 
Service Gow. Wn... oa ee ene re 
Feel. Gy Ve EBYOWM. SOC ICO. (iC ee e504 antl 
so tO i fel Ee oud De 


oOo No NE lee CUP OT Cs ee AN Cl Ontos Geren muy oe 
( aie acs oe hye =a! Les 


Department Of Justice: Merver™G@iueae lines, 
tssued May 1968) reprinted 10 gkincne.. 
Ope CL Ga sO Ge. Ly Delo Oe oi cates Uo 


Ibid, at p. 507. 


The Supreme Court answered the sauces t lon 
affirmative ly an Us ee ele Cine Oi cate 
NEMOUTS) (G) qCOn OD mG err Ct conan 


The Supreme Court thoveut sweet tur eres 
division wannecessary 1 Brown onoe Co, 
Wes, UO wat oe on 2 4 Ore) 


Reversing  Che* Circuit OUrL. Pile yt cme 
Court found “the (tw st ye soot sc OlUa tile 
reasonably Interchanrveap ce ana enw pales 
Of a “single. Line mo Ve On Ot Irom tant 
Can Gor, S/o Used eto i, 


This Ts'sue was exp bored iar Prowl gioc y, 


Ue pO Gl bie ath Once at one 


This quest lon. Was ec cco elie rr ree 
Pholadel phi Nat lonmal hair, nec hie: 
note 11. Though this case involved bank- 
ing ."the decision, bevan by Melisa 
the law applicable to non-financial 


ee 


oo, 


24. 


2D). 
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enterprises was also applicable to the 
CAaseen) hits. the. decision. is. pertinenty :t.o 
the meaning. of. Sectton, Jj. in, the, cases 
discussed here. 


BROWN. Shoe: Ve, «Uno ODL: City ,» mote, 18. 
The concept of sub-markets had been 
Previousiy, Claborated inja.case thatrdid 
Ow eaclatier oupreme. Court: U.S. vi 
bet naenam otcele COT p. 3. LOS Fe Supp. 576 
[Soh Peel wag 8 ob Oro Ji 


U..See Vo Philadelphia, National. Bank, ops 
Citeeanore-~visi., The; proper question, to 
be asked in this case is not where the 
parities, £0, the, merger. do, business, or 
ev.ien,where, they. compete,. but, where, in 
Picea vedy Ole COMNpPELtitiye. Overd ap, the 
effect of the merger. on.competition. will 
Desc eete and. a med s2 tie... 


ou Wom 


Peto. ane OS te brewing. COs 4. 054. U5 

S462 10D), ete. OUDTeme Court. expressed 
IMMpAtence. Wath. meticulous, requirements 
,Oremorker definition...) lt. said. that 

the, law "requires. merely. that. the, Goyern- 
ment. prove. the merger may have a substan- 
tial,anricompetitive. effect, somewhere, in 
the United States --=.in any, section. ofthe 
UjNitece States. bis phrase. does not. cad, 
fOr Chesdedineationsof aasection, of; the 
country by metes and bounds as a survevor 


VoUltslayeOlt wan, Dp! OL, Of. STOUNd.. i COngGr ess 


did not seem to be troubled about the 
exact spot where competition might be 
lessened; it simply intended to outlaw 
mergers which threatened competition in 
fiver al parts Ote tic Ccountiy.. oer Oot 
Gemrnersection.of the, country ewhere. fie 
amemcommetitive,yertect exasts 1 s—entir ely 
enpetdiary. to.the crucial question in 


ZO 


as 


Loe 
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this and every Section 7 case’ which 7s 
whether a merger may substantially lessen 
Competreron= anywhere in cle Uiecen 

St aes van 


Departnent of Justice: Merver iGuide ness 


ONO eae eat ane Ss NS) co IO Mei eames 108) « Curt 
WO Ves ep. ao0re 


At that’ time Il was thesCommassion ss chier 
economist. Eventually the Commission's 
deCctSslOMmracains tt. Pall sbuity ew acus cima suncic 
By thee Prien Cir cuir. On gel cargo Ik fcllae 

a committee of the Congress had intruded 
improperly I1-FO tie process (Oteddtudiea— 
tion.” The Commission then dacsima sediec me 
case. «See the Commission 'sanniwale wepome 
FOr BuO CG. sg0h ea 


In one early, proceeding, a dependant algucd 


that proot. ot ohe validity ot salt able wat 
figures Tequared that Yenervove riment 
produce “ald documents: an, which i ounes 
Cn tevin yey Neo tie scompdeiat 10 lewwe lcm 0  tpalen 
nally entered, and make available for 
examination "each person, mes ponsdp! cabo G 
the  wesultiny “Compid at vonrg: sinerec a bake 
Was iShort,. but the» government scontended 
that the documents would have fiilled=a 
Prevent tear, ande*thatsiqwes elon ec 10 tic 
compilers wouldthaye required “a week. 
Though the demand was obviously extra- 
vagent, it indicates the general nature 
of the problem that must be solved in 

US INO Of ttl s ta tis te oe 


Shortly after I left the Federal Trade 
Conmission!s Stat., atter baad, made «a 
speech toan economics seminar. |. was 
asked what 1 “could "sureest as. a way (OL 
getting more economics into merger cases. 
I replied that to my mind the need was 
for a way to get into them less economics 
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yet attain reasonably satisfactory deci- 
Sa OnSe eclLne. economist who ati thatetime 

was the Commission's recognized expert on 
merger problems was in the audience, and 
agreed vigourously. As to the problem of 
developing suitable rules of thumb for 
memeemsae sie Derek. €.. Bok.¥ "Sections / sot 
the Clayton Act and the Merging of Law 

and Economics", Harvard Law Review, Decem- 
Dera G05 ipa. 2 2.6. 


Requirements: bythe Commission" for. prior 
report of mergers began with the cement 
industryesand, the, food distribution indus- 
Liye ne lo6/e sine 196902 thev requirements was 
made general for all manufacturing corpo- 
GauLons subject to tthe Commission's 
Jurisdiction2astto, large. mergers?’ -As#an 
Ciiecmerne LOA ithe sceneral requinement 
Caimed foranotacesofiacquisitions3ofi manu - 
facturing companies with®* sales or assets 

of more than $10 million where the combined 
sales or assets exceeded $250 million, 

and notice of acquisitions of non-manufac- 
tirance Companies wheres the, assetsi exceeded 
these fagures2uoThe requirément® alse ~overed 
Gender Mom exist 


Department of .JdustacesMetger Guideliness 


OieaG iis BLOC 15: 


In 1973 the Commission was given power to 
scekernyunctime, neliefain. the distraces courts 
by amendments to the Federal Trade Commis- 
Selon Act einciudaed in lepislation authoriz-— 
ingatnesAlaskans Papelinés?) seeaJaness TA 
Halverson, Director, Bureausot. Competition 

of the Federal Trade Commission, The 


ETC! si. Plans wfhoreUses of the! Injunctave 
Powers Granted to it in the Alaskan Pipe> 


line Bill, speech to the FTC Compliance 
Institute, New York, New York, May 17, 1974 


(mimeographed). 
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S.ov. «Philadel phiar Natidonain Banks t£ ps 
tay i notesais 


Luria Brothers Gos ,7622.F2Cez4 satis ose, 
As to!’ thes breadth of the! Gommission!s 
power tomissues orders; eseer Mil ong tie 
Richtieids Gos" Vv. 284 1.6. geooile USE obey 
(1965) .> ¢houphy fhisawasmno0taa Merger 
easel See ,adsoeF d<Cerwe Rubberotagd 545 
US. 0 Aas See 


U;,S..¥..Voniis’: Grocery, Ces v5 844 Noner 0 
(19663) &: 


Department! ofyJustice Merger’ Guadelaness 
ODL Ci tap nOcCeE lone Chime oo 


Brown Shoer Co¢ea 6 -5t.. 9 00RE Cit. 35 D0t Caio. 


Staff, Reports tos thes Federadgdmades Comndise 
Sion, Economic, Report on) Mengerspand 
Verticals Interration! Ine ther Cements lnduse 
try @ApTiiwi S66, pepe 


lbid.«u ppees-S- 60 S0mee ot ptheaeecaqui sari ons 
were. of) Concrete, pipe: producersyand’ prodacuc- 
ers.o0f acgcgoregates.' Durange theasvead todk 

two complaints also involved horizontal 
mergers byicementyicompanies« 


Entforcement.Poliacy,wathinecpectyteor verercal 
Mergers; ins the, Cement, dudustrygadr ed cased 
January’ 17, 1967: see) CCH,«1971. TradeiRepu- 
lation, Reportsz77 46704 


Department.of JusticesMervger? Guidelines; 
Ops. Cates note Neer tape goes 


U.S.2 Ve wkd. PasonNatnmadmGasn€ 0. ne OY Ge US 
651 > (1964). 


Justice Department Merger Guidelines, 
OD. .Ci tis elOlLew lS Ate oe 


44. 


45. 


46. 


Al. 
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Enforcement Policy with Respect to Product 
Extenston Mergers in Grocery Products 

Manufacturing, released May 15, 1968: see 
CCH, 1971 Trade Regulation Reports, #4530. 


Uno. Veo peg —Oline Chemical Co. (9 378. Us 
WSS F296 4), 


Prac Gcomll statement of this poimt, of 
View,- see Corwin D. Edwards, "Policy 

Toward Big Business: What Lessons After 
Pore yoene asain OF Journal) of) Economicrssues 
Dhow wanes 1075). tiForian earlier: Statement , 
see Corwin D. Edwards "Conglomerate Bigness 
as a Source: of) Power." in: National Bureau 

of Economic Research, Business Concentration 


Gee er Voce Olu CY fAO 55. pre Sb, 


Important decisions pertained to Foremost 
Dairawes ,/ 60: FTC’ 944) (1962 )5,° order! moda fi ed 
O7 MTC? 232K OS65S)Ge Nationals Dairy: Products 
Worpe, 02 tC -120 ((1963)69 Borden Cozat es 
MiG oO. 9 O4) and Beatrice. Foods, Coy, 

OV PTO) AIS) (19:65. 


Thoueh use Of the market extension 
COlt@e ae ig merger cwasestbepan an thet ao) 064 
the Department of Justice has done little 
with it except in proceedings against bank 
merviens:, and: (had: lattle ‘success! any such 
proceedings, From the Supreme Court's 
Philadelphia National Bank decision, (see 
Powe 1) nti li mid-1972, five bank merger 
cases were lost by the Department, all of 
them involving market extension. They 
pertained to Crocker-Anglo National Bank, 
First National Bank of Jackson, Bank of 
Mary band, Bankiof Jackson, ldahoa Pars t 
National, and Bank of Greeley. The Greeley 
merger reached the Supreme Court in 1973, 
but the district court's decision remained 
in effect, without opinion by the Supreme 
Court, when the latter divided four to 


48. 


49. 


50, 


LPO - 


Powrs (Sees Uns. wv) Furst] Na taonels Bancor = 
poration. y 6 29Fug supp, shO0og et niGolong, 
1971) , affirmed’ byscan,. equa Islas “divaidiedscourt., 
AT03 US: S7e7e) ol 9A Say elie Oeratagnc St cee Cire 
Department of Justice tell me that even 
more recent decisions about market-exten- 
Sion mergers by banks have DeenPeltoct yb Ehe 
COVETNmMed) u- 


Judes a li idheiciisa ons pinessuc hetca ses 
appear tes ber afttrect edmibyn wher tact Ariat 
under? :current procecumes: Dame meryers 
hame ataken® place ron. lygjat tier ith csmes pom bile 
authority hase foundstthatetb ene fiteorii rom 
them outweigh anti competd t iv ce emrec ts. 
Though the courts have repeatedly conden- 
ned bank mergers imnetsp ites ofe such pr von 
approval, they apparantly nave been 
reduictamey tloyidoi so) whens theaser o1nd ss thor 
challenges were! not, cumec tiie bect. spit 
thes less) davecteone sm antycapated.t.1.011 
Market, esxcciemsa on. 


National Téa Co. , 69° FIG e226 @h96c)re tire 
Cuderswas TOL appeated. 


Docket: 746446 compiaamnit. Aprsdse lek Losoy. 

The case was terminated by the Commission 
Oc tobe ry Sl 2 9G Oye “ative yy it hres eredievian © 
policy abouts he: siardusit yyegh adaub cenpsiesiscive d 
and thes case *had become: nearly Mid vears 
On d.. 


Docket, Saison iicomp Latin ty” ance i Ze4eh0 Gees) his 
case) Der tbaimeds ios acquiise tayony loterdn neck 
COMpetitorse. Citeiwa-sr sie ten eds 7 une? su0e7 a0 6 5, 
bys atreion sents order re hatter conmmiederd lavesitn ture 
of certain supermarkets and forbade the 
company for 10 years. to acquire, competitors 
larger than a stated size without the 
Commis ston sex iioTanpT onal. 


a Lhe 


S26 


DOU 


54. 


DS Oes 


D0 


DG 


DOF 


Sok 


2344) 


Doche GaG 1024.4 che firm <hadacqubred 

Chie crac tO Cem yesCliahl 11S,.¢ a) Ol) WES. a ecules 196i5r, 
aeGCONScCILeE O1d.er -required..that; stone $..wisth 
combined sales of more than $200 million 

be aavested,, and prohibited further acqui- 
SHAt TeOMSpeO ego y OCer ys tomes: land: dairy sproduct 
stores without prior approval by the Commis- 
SiON, 


Docket .C-1110. This case was settled by 
consent. No divestiture was ordered, but 
further acquisitions were banned for 10 
yeasts il heisban- was, «subs equeént.ly modified 
CO% a DPA Onl ywetor hor.z on tal.-market-exten-— 
S60 Neel. 8.e 77S 


Brnpomcenent, poli cy-cwith Respect .to,.Mengers 
in Food Distribution Industries, news 
rmeswease Jian. 17), 1969;) see. COOH... 197 1 

Trade Regulation Reports #4525, 


Lbatds, 


Ene OFC ements POlicy, Wath, Res pecthiptos Mergers 
Dimi mee a ur yea lndustry.,. Jud yai2s- LOS; see 
CGH es HOLM Trade.Regulation Reports «hara- 
graph 4532. 


F ahs, fos ah ro.c ter 26 (Gambhe .GCompany <n3.86 
US. 568) (1967)... The. Commission’ si casienwas 
Docket. 6901.,. and. the decision appears, in 
63 sEG el 465e2( 19:63) 


Bab. GewdeConso hidated «Foods Gorpanys380,(U5 
59:2 iy 1 9:65 cs 


Moe camance 1S5.0.))]4—-Ra nd, G Onwy5210G Bis ep deeghr 0 9 
GSmde Gasr.crdstey51,9.6.3.)p< 


Enforcement Policy with Respect to Product 
Extention Mergers in Grocery Products 
Manufacturing, released May 15, 1969; see 


ou. 


Gly 


ep 


63 . 


64. 


Sy ee 


CCH, 1971 Trade Regulation, Reports 44550. 
This statement quotes frequently from 

Food from Farmer to Consumer, Final Report 
of the National Commission on Food Market- 
ing, June 1966),) ‘and! Gfiso nm, foh ot? *conmi ss rons 
Technical Study Wo'd 78 (CU Ehve sat mie ture sor 


Food Manufacturing. 


Department of Justice Merger Guidelines. 
Op PCT eevee wie gets Bo Lae lace 


The “original statement, /Enforcement sbolicy 
with Respect’ to Mergers’ in theylextire 
Mill Products “Industry... “ssued Novige 2, 
1968, appears with the reaffirmation of 
Aug. 18, 1969). andethe dissents sto .bo un 
statements in CCH, 1971 Trade Regulation 
Reports, #4535: 


Statement by Richard MacLaren at Hearings 
on H.R. 13,270, before Committee .0n Ways 
and Means of the House of Representatives, 
Gist Congress,, DSt sess vonseap ait eee 
2569 (ICD rs 


Address by Attorney General John Mitchell 
to the Georgia Bar Association;  *savannan, 
Georgia, June .6,., 1969: see 115 Gongres. 
sional Record “6480 “(daily s6édrtion).June tW6,; 
1969 ;; 


There has been controversy /both tabout ¢the 
recent importance of conplomerate mergers 
in “economic concentratpon “and ~about’.the 
appropriate content of the law tas sAtoSsimch 
mergers. ‘As to the underlying, tacks, sec 
Bureau of Economics! “Federal ?irade. iGommis- 
sion, Economic Report jon Corporate Mergers, 
1969: also articles inest. jon’ sel ay 
Review; Spring “19607 special -edi-tron. apy 
otanleyvE. Boyle, pi.4152 "and Rayvnond 
Puscinit, p: EPL; “also *Betty "Boek sand i iack 


Farkas, Relative Growth of the 'Largest! 


Di. 


66. 


Gy. 
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Manufacturing Corporations, 1947-1971: 


Subsets from an Unknown Set, New York, 
Conference Board, 1973. For two views 

of appropriate policy, see 1968 White 
House Task Force Report on Antitrust 
Policy b€thesNealmRéeport) ji chhs ,Gongtessies 
no Prre cond oh6S lo(darly feditbor } eMay 27:4 


IV oo peand GWhitestousice [Task iForce sReportt 
on Productivity and Competition (the 


otigter=Report) “Pls "Congréssional “Record 
GAretdarly ved joJune (16 i)0h969es ‘Seeésatso 


Pamene ported tissue hofdthe St .hlohrtstbaw 
Rew Dew tthe Sartiebes sby i Joel «BseDirlan } 
Patios eMaryeGardiner tJones: andsEdwarnd 
Jimete tweens ipr7e24s y tCorwin 2D sAEdwatds 
poenlo, Ahichracd aA. és5o0lonanysp. 6559 yeJohn 
Manceroeare ints 96;eJohn tPerMrlkens ip: 
Slo; Lusher GoiMcKinney,vps: O55 7 cRoberet 
H. Bonk yips76G3 a2Wubhinamol { iNeGavern; 

Dp. Gs? candabetty eBook@pos694 <j $3eevakhso 
CorwintD i sbdWwardsgetEconomicsGonceptspnand 
AnerirusteketisathonaccEvolVing «Gonp lexi 
Tress vehoOyAnhithusteBbubletins295 > cand 
Conwin sPeckdwards-VThecSignifiecanes sof 
Conglomerate Concentration in Modern 
beowomnee set dinwHeimurt Arndt) (ed. yadire 
Kon zentnati onsineder® Wirtschatte(Berbin, 
Bunckernmgaghumbhot;:(b97b}evoOLK= (23 peaks. 


U.S. v. Ling-Temco-Vought, Jones §& Laughlin 
pocel  eorpepsandgiones ag nLaughlin industupesy 


Inc, -weavetVactioniNo. 69-4385 hsecneGCH; 
1970) TradesCases #73228: 


Seen€CHatbI7Obntradertasesni%3105. 


Three acquisitions by ITT were challenged 
in three separate cases, These involved 
acquisition of Canteen Corporation, a 
leading vending-machine organization with 
noee revenuesrofa$322+millrfongaGrinne!2 
(268thein«rank-in Fortune |Magazine's-list 
of the 500 largest manufacturing corpora- 


CGE 


oo 


SLAW 


aA 


tions), thé! largest eproducewm and eins ta bier 
of “automatic sini nitkerstrretorosec tron 
systems; with 1968Hsales vot $3540imi phic: 
and Hartford "Fire i insurance «Co... -bountn 
among the’ mation 's property) and iiraprlity 
insurance firns, with (premrum s.ecei pes 

in 1968 of wear ky iilabititon, tibe Anuse 
trust Divisions inital yeecaserstoapness 
the Harttond tand’Grinneliteases #vo ga 
judicial decision, saccep ted fingdiunes 19 fl 
a consent settlement which allowed ITT 

to keepilarctord, sbupereduilnedattmuc 
divest 1ts “interests vin vanteecnmandapare 
of “Grinnell, also reduiredarerua divest 
its holdpngseinsAv iss salar erode maat 
company, and ein Devitt ee hays e sb 
CONStTTUCTLON enterprises sandupronlbmted 
it. from acquiring, any /;corporaulom woh 
ASSELS. Of *L0O0Nmallionemor moretwecnout 
DrLor approval. rPihe.precessepyewi leh «the 
settlement was "reached “is "desermbed in 
Anthony *Sanpson, tlhe tsoveretenes Gaves ou 
ITE, “chapters /ysand= the ssubsequenenrey em. 
bevatvirons “Binh fs sciaptverseo— hoe 


Civ. 69 =GlU02 Ne Deel Lin ous aM ay a5 pee Ore 


Staff Report to the Federal fradesGommrs= 


sion, Conglomerate: Merger Perrormance wean 
EnpivicaisAnalysis of eNtnesConporationss 


November 1972977 #Theimninestimmns iweredl i). 
LTV, “Litton vindustrives, sGulfieandewestern 
Industries ~ Textron, VeMGeCorperations 
RapideAmervean *Copporation, Nowtomeomnoms 
Inc, and Whites Gonso lidatedt Industries. 


Federal Trade "Commission Bureautofleconomics , 


Statistical Report on Mergers and Acquisi- 
tions, July 2974 tagihe fi cukes saiveniin 


the Cext sdnePtakengtronepagess) S065 wl4se 
L474 6, ead + ioe 
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V111 - MONOPOLIZATION 


Since 1890, Section 2 of the Sherman Act 
has forbidden monopolization. It provides that 
"every person who shall monopolize or attempt 
to monopolize, or combine or conspire with any 
other person or persons to monopolize, any part 
of the trade or commerce among the several 
Stdcesee 02  Wathitoréa pirnations,.«shadapbe 
deemed guilty of a misdemeanor," The provision 
Canlie De “enimo reeds byyiri neo, -amprisonnentss ox 
Pudi Cualyimdecree), “orl a> combinataon? ofsthes ere and 
Under sectaon7Ha'o ty thes ClaytoneActd “private 
persons injured by the offense can recover three 
times he amount of the, damages 


AnyronerOteithrees types ofsaction’ is subject 
CO tNn1LS Provision: *thonopolazationy by aisineg le 
Offenders San vattempt to monopolize by avsingle 
Opfender ereven at unsuccesstuls Mand parti cipa— 
10D Fined Soante effort, ‘to! monopolize whether 
Or MOL sitcce soa US Y * bye anys party wolat combination 
OT Cons pidracy. = Pachtofs theses types of@ action 
has been hel ditio? bes ars'eparate- offense, eso that 
a defendant may be guilty of more than one of 
Chenss andianstances2of* such, multiple’ cuidltvare 
sometimes alleged and found. 


Conspiracy to Monopolize., 


Conspiracy cases under Section 29i(lukeseach 
Cacescmincger oection |) do Not involve need» to 
demonstrate the size of a relevant market and 
Siemmacnitude of Che share, of that market possess. 
ed byaMetendants§#as is wsuallymecessary im 
proving monopolization.<° Where’ conspiracy to 
monopolize can be shown, therefore, it sometimes 
makes’ the case simpler to frame the charge as 
conspiracy. + Vins cases: thus’framed?, the allega- 
tions pertain to activity in which what 1s 
charged under Section 2 would also be a violation 
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of Section 1. ~ Section’ lot the New forbids 
Nevery contract, combination in the form of 
trust or otherwise, ‘or <conmspiracy™ that restrains 
trade. Though not every combination or conspi- 
racy to restrain trade? is mecessaraig= o7res to 
monopolize, every one that monopolizes’'a part 

of commerce: obviously Testrains trade Sed iie Key 
case against Standard Oil Company of New Jersey 
that’ first broadly interprevee Sectors resus 
ed in convictions" inder= both*soccitone ze ane 
Section 1%3°\the Supreme’ Court's? decision ba enced 
both sections* and emphasized) thear elation ships 
"Havang by? thes fist) siect 1i0nk Porbuddens ane 

means of monopolizing trade, that is, unduly 
restraining: Tt by) means of every. ‘contract, 
combination, ‘etcts) thes second! Sections seek se, 

if possible, to make? the: prohwbiti onset whe 

Act all ‘the more icomplete sands pertect thy 
embracing all attempts torreachiTithe*endiiprom— 
bDited biv=thies teiisie section...'"9 


The: close (copne chi ons between thies sw oO 
SectLonssmeans,/ ins practice gitna terse Omansn 
ever can anything more be achieved by the 
Government, by convicting: defendants of combina 
tiong or conspiracy ‘tos monopedazed thank by 
convicting them of an offense, that us) smadiler 
and more easily proved, agreement to restrain 
trade... In thas: essay? Is shawslh mi sirerarderthe 
conspiracy cases under Section Zaem lhe saen1 — 
ficance of this part. of ithes Jawedacsoum gates 
other two: aspects, monopoli zatrongiandvattemp t 
tof monopod azer 


Monopolization, 


Monopolization obviously means something 
nore chan» sole joccupancy of-aniandustry.ar 
market; for obviously the law does not mean 
that the innovator who establishes a new indus- 
try oruthes lest” survaast nei tire Amy aavy ine 
industry shall be deemed a monopolist. Some 
further element is needed to convert occupancy 


Ian 


of most or all of the field into monopolization, 
mY tiverocand and “Onl “decision ‘the judieralh. conx 
Cepti onsodieenh Ss. .elenent was! "unification of 
power," which was said to give rise "to the 
prima facie presumption of intent and purpose to 
maintain the dominancy over the oil industry," 
and conduct by the parties, which included 
various unconscionable acts, was found to have 
confirmed the presumption conclusively. Nine 
years, later, ‘in ,acquitting United: States Steel, 
the Court held, "The corporation is undoubtedly 


Si Anpresisuve: sizer a -Butio... the. aw does aot 
make mere size an offense, or the existence 
oF unexerted power ‘an “offense... It..<.requive'’s 


OVeETT ACES Setrivsts “to ts prohibreioniof them 


oid. ats .power Meo repress’ -or punts hicthem."' 
As to such acts, the Court held, "whatever 


Phere Wasson IWromDe Jimtentercould mot «(be texecurted ; 
whatever *there was of evil effect was discontin- 
Med DefOrei suns Sculditi twas’ birou'gdh to.7! 


Considered together, these decisions defined 
tre law cot mmonop alization for the mext) 25! years. 
The offense consisted of possession of power and 
Mestrrct ive use.ot it. Restrictive conduct, by 
the powerful firm was evidence of unlawful 
Picent, | amd gar scrim ss taba liabypetoy, engage: nycstch 
conduct without aid by others was evidence of 
possession of power. The chief significant modi- 
Prcation tot, tChiist witew waisi ia decisiom ithaticmhough 
mere size is not enough to constitute an offense, 
when magnified to the point at which it gives 
monopoly, "size carries with it an opportunity 
for abuse that is not to be ignored when the 
pee ocean ey is proved to have been utilized in 
Ene. pasty." Thus the offense consisted of power 
and unlawful intent, but the latter was to be 
found imp ip resent) om past, misconduct). «dn -efiect, 
Section 2 was applicable to powerful enterprises 
that misbehaved, but not to ones that behaved 
propertly. 


This interpretation was revised in the 
decision against the Aluminum Company of America 


eect sco 


(Alcoa) in 1945. Alcoa was found to possess 

a monopoly because it had a monopolistic percent- 
age of the, market for -alumimumpane ote. & fen uh 
Alcoa was the only domestic producer .of ¢such 
ingots: its, pemcenta ge of «the. supplyecould sbic 
computed differently, Sbromess, Dem ecentent O, iO 1.6 
than 90 per cent, depending upon whether or not 
the computation, included ingot sthateAlcoaspicelr 
used in further fabrication. 1mportedes ngot helat 
had been produced in Canada by a subsidiary, 
imported ongot, originating swith, other companies, 
and ‘secondary “(that sty Temnoces sed), wmnvate, 
The extent: of, the inclusion -was), 7mpometanc; 
because the ccourt held that ‘the pha chest pencen = 
age clearly meant, monopoly, whereas monopoly 
with 60 per’ cent) or -64 percent was doubtiuls, 
and- 33 per ientiewas Cemtarnlyeein sud Lenemt 
After extended analysis, the court concluded 
that the percentage was more ithan’ 90m Slitiihe lid 
that so large a share wea “compiicize scomt tore a 
within Jimits “set Dy Incentives note OeTa sc 
prices sothign) ais VO cmncur |exciessntvier Casitis; fon 
idle capacity. om tas Sto). bin grein mower suncontuno Ian 
ed supply. 


The, legads amp 0 meamce, sods eGh ec: fda stave ton 
between ‘good! and. bad: conduct was <exp lice iy 
repudiated: monopo litzingeis not exicusiedi gat 
"the monopoly. has; not jbeen used tortextract piaom 
the consume. mor emtivanvray: st ain sprio Wes aa 
such ‘a ‘profit’ might’ beliwmadeilat Ghower fomi ces ; 
There were s0sisia bia tielss tivaten poss esis tonwot 
unchallenged economic power deadens initiative, 
discourages thrift, and depresses energy; that 
immunity from ‘competacti on! Sis fal navcot ce. and 
Piva lwy is a stimu Pant, Solanidu stir ator oeT ecis: 
that the spur. tof.constant stress. ais mecessamy 
tO counterac tian, neva tables da'spo sust Von eto! ql et 
well senovgh *alione .«) "So #ith att iconpe Gitoms, 2 ane mseu 
in the craft as noWconsumex .canj be wikis: thertquick 
to detect opportunities. for saving and mew shames 
in production, and be eager to profit by them." 
Though the law might have been formulated to 


Soe 


condemn only monopolies that were deficient 
Piaosucie respects es Coneress vd Tdenot *COndOTTe 
PCOOtmULUots seand =cOnaeml “bad? “O1oste tl t 
SorDare waitin Moreover till So doing. er oe was 

not necessarily actuated by economic motives 
Proc se ew rs pOssimiles Decause Of 1Lts indirect 
SOCtabeOramoral Crreet. to prefer a system ot 
SNatveproguccts, cach dependent "for his success 
UPONesirs TOW skill ana character, = to “one =n 
which the great mass of those engaged must 
ACCCDtCeCNe mtTrection Of “a tew. These Consider- 
scons. swoirChi ewe have siwegested only as 
DPOsstpte purposes or the Act, “we think the 
VeCre rons prove =Lo have "been ie fact o!ts pur 
POoC cee tirouenoue the History Ore thiese statutes 
Pe has, been constantly assumed * that ‘one of 
CHET purposes Was tO perpetuate and preserve, 
POttts Own Sake and in sprte™ or possi bie "cus ty, 
eave orvanizatron- oft andustry in smale*units 
Wirenmcwmeeuleccive rly» Compete wren each oUher. 
WeenOva™enace A leoa Ss’ monopoly (Was of tire 
KeiueecOvetTCU py ofCTLON 2." 


But, the court thought that’ monopoly was 
(Ota revive Ullawrun 2 This nNotLOn was 
Usitaliy  pecn= expressed by Saying that’ size 
dOCsS MOLeUecLeErmine PUulic, that there must ve 
Solem ue x clusion —OL “competi rors: that tire 
erowth must be something else than ‘natural’! 
Or ‘normal’s that there» must be a "wrongiul 
imbentessor Some Oc ere Specitirc: Intent, OL 
that some 'unduly' coercive means must be 
used....What engendered these compunctions 
is reasonably plain; persons may find themsel- 
ves in possession of a monopoly...without 
having intended either to put an’ ’end ‘to ‘exist- 
ing, compet MCLOn, “Or CO prevent Compete ron 
from arisins when none had “existed... Si1rce 
theeActemakes Monopolizing’ a crime, ds 
Melieoc a civil wrone. itt Would be 10t omy 
unfair, but presumably contrary to the intent 
Of Congress, to include such instances.” A 
market may, for example, be so limited that 
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it is impossible, to produce. jat jal] andy meer 
the cost. of producti ony excepto by) a: planwe i aree 
enough to supply the whole demand. Or there 
may be changes in taste or in cost which drive 
out all butvione purveyors »Aysins] & produces, 
may. be: the survivor outeof a group ot. active 
competitors, merely sby 2.17 tue ote ins) ciner Lod 
skill, foresicht,- and sindustry ol ne sue cases 
a-strong argument can be made that,) although 
the result, maywexpose the public) to, thes erat. 
of monopoly, the. Act, does moty mean tor condemn 
the ‘resultant of those very forces which 1t 

is its prime obj ect to tostem. “ihe success rir) 
competitor, having, been ungeds tog competers must 
not. be; CUT NGA RUpONTWhenep ie Wwanon. 


Alcoa, however, was not "the passive bene- 
ficlany Jot a monopolLys, 16 lity MadPacted=t of main 
tain its, own power 7) lnidemons Gra tang. tins 
fact, the opinion; was! Carer nip corienpims ize 
conduct) by Alcoa, that. an) tse] tees noe 
reprehensible and’ an less powertuls tims coum 
be commendable: “It wastnot stneviacadpiece shat 
Lt should always. anticipate sncyeases ait ceive 
demand for ingot and -be prepared to supply whem. 
Nothing .compel led, 1t,-to’ keep doublins andre 
doubling its capacity before others entered 
the’ faeld.. Etpunsas ts that, 1ein ewer euciucded 
competitors; but we canethinksoe Non mone 
effectiver exclusions than progressively. wo 
embrace each new ‘opportunity. as it opened, 
and to face: every, newcomer wit ie hew capac lcy 
alreadywugearedy into asomeat. ontgani2a tons 
having the advantage of experience, trade 
connect ionsrand the elute, ofepersonnels ion Ly 
in case we interpret texcliusion! as slimited 
to" manoeuvres, not, honestly indastiiale sie 
actuated solely by a desire to prevent compe- 
tition, can such,.a couuse) indetattodady 
pursued be deemed not, “excisional? 96 
to limit it would in our judgment emasculate 
the Act; would, permiteiust such cansotmtnat cons 
as it was designed to prevent." 
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With such an analysis, intend had been 
attenuated. Though it was important as to 
conduct *that fell short of monopoly, ina 
case in which monopoly existed "no monopolist 
monopolizes unconscious of what he is doing,.. 
Wleoar meant tokeep, \and> did kéép>” that 
complete and exclusive hold upon the ingot 
Dancer Wathiwheeche tt started! That’ was €6 
"monopolize! that market, however innocently 
it otherwise proceeded." 


Since this decision, nation-wide monopo- 
lization cases have needed to involve only 
ENO cen tre nae s nt Ons Ty Ais, thet deféndants 
place in the market suffictrently large to be 
noOnopervy ey seit Son -has the defendant done 
anything to attain or maintain that place 
inte Senotainnerent, n= the process” of doing 
business? -'The requisite control is manifested 
Bye o sess ton Ota share’ of’ the’ market (that 


approaches total occupancy,’ or, where the 
share is too small to be conclusive, from 


conduct, by*the enterprise’ that would*’be foolish 
OY 1npossibtecafocontroliwasinot,. possessed 
ThUuseeondueltseemnainsl important ass preofcof 
monopodlytechierfiyoin’considering®* cases that care 
Nnear-the Horder@lines OThHewvrequisite purpose to 
Petvor keep control consists of any activity not 
Mio woariamte- Tiat nad the efilect of creating, 
Mainvda ning, or"extending thé control /-"Néither 
proof of specific purpose to monopolize nor 
proof of reprehensible conduct is needed to 
establish the Government's case. The meaning 
of the \ftaw has become; in’effect, that%all 
avoidable monopolies shall be prevented, 


Monopoly thrust upon the monopolist by 
environmental circumstances or by his "skill, 
industry, and foresight" has appeared chiefly 
in such instances as monopoly of local exhibi- 
tion of motion pictures in a community too 
small to support more than one theatre and 
too isolated for inter-community competition 
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by suchwexhibitors;,+<Ssucheay monopolyeiselayinl: 
but might. become. vulnerable 11,4as. thencommunity 
crew larger, therpossessor of smt were rtosprevent 
entry by -aesecond exhibitor iby epuychesingethe 
best availabie vacant, lot,  Ordinagribysgaamonopoly 
that is neither deliberately sought nor deliber- 
ately Maintained «is ,not spnosecuged. as. UCeasiana lL. 
ly, @ case is, begun uty thegdetendantawrnseon 
such grounds. 8 


The fuld extent tolwhich theps ecomdmcemera | 
question jprecludéswactivityaby, aamonone bye ehat 
would be deemed innocent afsdone by othersehas 
not yets becomes clear, silhe vcasesagaimst encod 
condenned- monopoly. by, persistent Jexpansirongor 
facilities: winwassubsequent case acains te tue 
largest maker of shoe machinery, the chief 
reasonmwror Condennineg anti ameciatesuppauued 
betweens /5 Apes Cente ande o> epet Peecnw mone ele 
national smarkét andshadvateaaned. Ghisapo ston 
lawfully was that its dominant position had 
been maintainedebysatpolwcyeoteleasanceane 
machinery instead» of+sellingrate  aeNomcase sso 
far as I am aware, has yet been focussed upon 
the questionswhethersor notepernsistenthyabarce 
and successful expendituresmforstechnolegi cad 
research by a monopolyawould bes@simiihardy econ — 
demned. 


Ingmonopolizatbion~cases jeaseinwcaseshabout 
mergers, definition of the relevant market may 
be a significant issueahuedthe "papel foteconmerec 
that must not be monopolized was defined in 
the Standard 01) decistong sci teianeludesuany 
portion of thes UntredaStatese snd sanyveonc. on 
thevclasses sofethimes poets 24D ART PORT neers 
State and fore ocu.conmence .h0 As sto onaiuonal. 
nonopolies; they terrtatorial,aspeetsyof tdetini. 
tion /ofithe market raises occasvanalbedabficulty 
where there is uncertainty whether imported sup- 
plies should be considered as being outside or 
within the market. Definition of the extent of 
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the market as to commodities or services may 
raise difficulty wherever the commerce control- 
ecsabiaet he Flange: firneds not«nea tlyyco<exten- 
Sve Witimehesscoperot a -neecognized industry 
Neguine (oragned leccase j.f om, example;theadecis- 
ion against Grinnell turned upon the question 
whether different kinds of systems for pro- 
coctionrofapropertyytrom fire, and«theft should 
be regardedyaswinodifferent. markets or.,; cas 
themupsene!Courtiihdecided, ascluster,of such 
Sys Cemsmoperateédaftrom) centralestations should 
bemaregamdedwmascvansingle marketroandpifethe 
Fatter,,cwhetherrthe market, included only 
eusvems accmeditedy by iinsurance, companies or 
Alsoesystems: not thus accredited! -Inywthe 

ce lbophanemcases DuPont .was.acquitted,: because 
GLE Goupmene~Court held ithat.‘the. relevant 
Marreotewasenotethat, for. cellophane, «whitch 
Pubome <cfeanlyscontrnol bedysbutotinat ofor<flex- 
ible: wrappinie-materials,;of.which; DuPont provid- 
ed. mle ssipthant, Super cent.!4 Thus decisions 

Bb OWbe Chests cope, Of) thenmarket.are, sometames 
décisawiewmanseasesenationalsin cbreadth. 4As 
Miplipsapmearabiclow — deitanitaon of thepmarket 
PLowsiminwimpontance where the markets isenot 
mat Kona liz 


A pending case against International Busi- 
ness —Machinesmes-. ate presentsthenlangest most 
complex, and most important Governmental attack 
upoOMmeMnomonodizations «1thas thes culmimation’ of 
several earlier and smaller proceedings, public” 
and .prddieut Ch elngyhO 325, (the, Government, charged 
that IBM and Remington-Rand had monopolized 
tab lavtadlangemachi nes nds tabulating :cardss by 
agreement. Before trial the agreements were 
ane cdibeds mandiihal 935 ucexrtaingrestra ct Pon S.an 
machine leases were adjudged illegal.!5 Another 


Government (su tainel 952) charging thatiel BM 
monopolized the tabulating machine industry, 
ended in a consent judgment in 1956.14 A 
cross-licensing agreement between Sperry-Rand 
and IBM about patents and know-how as to 


By 


electTonic’ data processing, which) thet1956 
decree dtd not cover, resulted in’ a*suit by 
Honeywell against Sperry-Rand in 1967, based 
on the contention that the agreement was a 
technological’ merger, Vand? iniasdecasitonsan 
1973 invalidating relevant patents.15 Smaller 
producers of electric data» processines+equip= 
ment sued IBM for damages. Suit by one, 
Greyhound, was dismissed in 1972, with find- 
ings that the evidence, , thoughyinsutivetenty 
indicated that IBM's monopoly resulted from 
superior’ skill, foresight,” and*indus¢rysy ang 
that no evidence had shown attempt to mono- 
polizek Osi Suite byeanothers, Conarolelatars 
was settled by agreement-in 1973.17. syit by 


a third’ Telex.° resulted inveecisi0n ytiee 
the relevant matket"was* that 1orgpertpharat 
electronic tata products Chiat aweresp.lug 
compatible to IBM central processing units 
and that TBM had” willinl lyemonopolt zedytrar 
market: ’ About’ $260 > millioniwas*awardéd’to 
Telex, “and, 1bMewas enyotneds1 Ton spec 1 Ere 
conduct.18 Various otherprivate sures® were 
pending in 1969, at the time of.the Govern- 
nent 's complaint: 


ihe present: complaint .*.as CO, whicnet Gia 
is Just beginning, charges® that21BMi has 
attempted to monopolize and has monopolized 
commerce in pgeneral> purpose digital! compu- 
ters.19 IBM is described as the largest manu- 
facturer of information handling equipment in 
the world, with 41 967¢total revenues ,o18 mone 
than $5.3. billion, “totals assetstofenecar y 
$5.6 bildion) and neteancome, of. S6S1umiiaonm 
Its chadtlenged@activiti esi as) specid ed«t egies 
a). use of" 4 pricing! poliey by" wha chose simeiie 
price ‘covers, hardware, software.siands related 
Support, with discrimination among customers 
in software, and with effects of inhibited 
entry and growth by competitors, and of limit- 
ing the development and scope of independent 
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software and support industries; b) use of software 


and related support to preclude competitors from 
Competing; effectively for various accounts; c) in- 
troduction of computers with unusually low profit 
expectations in segments of the market where com- 
petitors had or appeared likely to have unusual 
success, and announcing future production of new 
models for such markets when it knew that it was 

not likely to produce them in the announced time; 

d) domination of the educational market by granting 
discriminatory allowances to universities and other 
educational institutions. The Government has ten- 
tatively asked for separation of IBM into several 
"discreet, separate, independent, and competitively 
balanced entities"; for supplementary orders de- 
Signed to give these entities access to know-how 

Sade eCaquapment; Lor interim orders to forbids TBMutrom 
Marketing«<its systems by: ''bundled prices"; pricing 
mamiis: (OL) its isysitems) at) predatory) prices: om dis- 
criminatory ones, and announcing new products before 
making them is feasible. 


Monopolization cases recurrently involve 
Biusivalwd tt wicwlit esi meframing) judictaledecrees). 
Where unlawful monopoly power is found to arise 
from.particulam types»of conduct not inherentoan 


doing business - e.g., tying agreements - termin- 
eeeon rot (iteby! decree is ‘no more difficult than “in 
most Panertrirsticases: Where aidecree requires a 


defendant to perform a series of acts through an 
appreciable time period-in accord with some standard 
set by the decree, the court sometimes must perform 
guasi-administrative’ duties in policing the decree. 
The greatest difficulties arise, however, where 
termination of monopoly power is possible only by 
arssolution of aiwell=integrated monopolist. . In 
such cases, competition will be effectively restored 
only if each part into which the monopolist is ~ 
broken is a viable enterprise, capable of sustaining 
meselt agaanstothe ‘others. » If such firms arecto 

be created by judicial decree, the court often 

needs information, much of which is not needed in 
determining that there has been violation, and needs 
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an expertise broader than that obtainable from 
legal ‘training ..% lt. Gory exampalter, “chic 2B Mi iGase 
shouddisend ani an: “order of idavssoslart on’ Aaene 
decree will reshape: the .computensindustny 
thoughout the world and substantwally change 
iany aspectsmos the dev ehopingmiusientom icomoumuers 
on! Paiva. ean epi bile tatata ies 


Aware: of sthe breadth tf itheiireares ponsmibris 
Lty.s.counts7itend! so to) dnmasretincnm? cirdicms ya's 
to: ibe: confadent) -t hatattheysihnvowmwhaiteerhiey, game 
dodng.g slnvconsequienciew da sisionl Ut acon idieteicecs 
tend; to under-correctithe tcondastacom ssitop which 
they are addves‘s.ed;. 


Formesecine, thaisietype. of dviticulty£ Coneresis 
trive da stotiprov idie? ayswayotim 6.6 tno, abel ie one 
in the Federal Tinade,v Commissivon,evctes @ Sec Onna, 
of that, Act auGhorizescmcoumtcethaitea comsne tO 
prants velvet inilequauty spreceedutcst thi tives 
torney General sto, netiersithelis nists MiomtiheriGco mms 
Sion jas’ a) master: in. chancery elitoics dertaunitand 
report ansapproprvaterfor ms, <0 fide cr cies tt heusenanr, « 
buitigprovid es iehatesehic mc omit em aye talc GeinGe ion 
reject; such, Mepor tis aun wih oliegiogsein, iparty.2 sel hes 
effort to use the Commission's. presumed exper- 
tise and unusually broad powers to get informa- 
Gisom shaisecha d: ssu.b's tan tava Leliy in omemesusletisn Me flan 
practice, courts do not make such references. 
Apparently a judge who has immersed himself in 
a difgficulti<ccase isi wikling memtiers it oj sentrust 
the Gssnesatosmstudy deimiogo, ibywanieoultside 
body, howemersexpertyynior Atio) Hime rahe paddae 
tiowal ade hay: siniste rma nia tioniode larakones proceed 
ing ~thiaite Mecessam ily) would 26s1p ltrs Omi serch 
a reference. 


Since- enactment of the Sherman Act, -and 
partliywas, a mesulti-of that Act, Vancemeonpan ies 
usually have developed in the United States 
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not as national monopolies but as oligopolies or 
as firms diversified across several industries. 
Unless there is conspiracy among such companies, 
Bae concept. of) monopoly doesnot fit well a 
pacuatlone ors shared@power.. “In.an oligopoly. “con- 
petition by the large companies with one another 
may be, siteniticantiy diverted from price competit-— 
mon <0 Tavalyy,in advertising and. selling and to 
monovative changes, whether or not functionally 
Peer tithe Characteristics of goods. * Though 
MiemintlvencceOtscach Dio COMpDAaNY,1S.,attenuated 
Peeche presence, or others, and cannot readily be 
PledmCONtTOn Vet it may De.so0, large that smail 
competitors are intimidated by their own awareness 
PP whatetheir big rival might dovto them--: They 
Bccept ats initiative: and.-acquiesce.in,dts decis- 
ONS, 2bD0Uts prices,.-methods of marketing, and the 
Pmaracterisctics of products, thus-“becoming docile 
conformists instead of active competitors. 29 


Binort sm OPCODCa With. SUCH anti comperitage 
meveltopmentsaby use.cf Section, 2 have been- made, 
Pier haveabeens partly successful. Where-an ola gopol- 
mr has a dominant place in-a segregable part of 
Pumanaustrye that party may be defined asvarvsub= 
market, and his preponderance there may be defined 
Pmenonopelizacione of iit, particularly if° either 
ett oniby thesodigopolist or characteristics of the 
madustry ¢reaterdifficulties for\entrance by others 
mntoethatfPseement., If more than one oligopolist 
has dominance,each in a separate segregable part, 
and each abstains from entering the sub-market of 
the others, they may be collectively charged with 
Ponsprracyneo monopolize: (Or. conspiracy tojrestrain 
erade) by sae thesindustry orevablocating 
moagerShip therein. 1 Thus far, however, no Sherman 
Act case has invoked the concept of monopolization 
to cover shared power that was neither segmented 
into single-firm power nor aggregated as combination 
or conspiracy. Consequently, much of the deve- 
lopment of oligopolies has been beyond the reach 


of Section 2, 


Cructal £0,388 l- such iceases . aS Wend ou 
many that have. no such sbroad (signi ticanee; as 
definition of the relevant market. The boun- 
daries of such a market can be found in any 
Legal privilege, differencesin productyor 
service, difference in the nature of the 
transaction, drfference ian .tehe kind ,of -custo— 
mer served, or other difference that is 
important enough to be a substantial obstacle 
to competition between persons who might 
stoniticantly compete it athey gwenesnotsod) 
opposite sides of the boundary between them. 22 

Ing spite of. the Alcoa pdecus von. Bes tari 
tive, conducts has .continued. £o.be s1mporiaus 
in mwonopolizatton cases c. [hes concepr on 
Mmonopolization .ineludes thtrec Vianuabbes, — une 
market, Owe sitet ola ea Ce One Ole (eeu 
keep they power. ser 61S Jin(tado Or tabi 
tween the third wania bt end. oes te mG Cle 
If the market 15 clearly, 1dentutied sand sane 
POWET 91 Ut UUnNmtStakednlen (he sedi lsiste 
action may be .as far from inherently restric 
tive as that of the. aluminum jand. shoe machin- 
ely Cases. Ue fune pawed ee Ne (Otic eee 
There IS .doubtoabout the ssconataress Vache e 
Or the «scope .0 fot hes ina ete sie NaC ae 
power is exercised, action more clearly ade- 
quate to demonstrate a mono pol tol CeunuT pose 
Nay be needed tosprovesthat st her G. is moon os. 
lization. AReEStTicti1on. can, Show thag acho 
firmvapp lying. tihas powem.. siniis wi aca 
establish that there is monopoly where per- 
centages of the market are not conclusive. 
Similarly, where the existence of the relevant 
Markee us “doubt tule-0r. thes teens 
uNnCcerfain, TEstTiclive conducciuayyube .lpo. 
Cant.in 1dentityine ite) Avlirm cannot pesc pudac 
competitors ‘from caccessy to. a kund.o7 isi nese 
over which tt has. no. control. sandiocannos 
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Ssubjectacustomers;tovonerous prices)or terms 
if they can accept better alternatives from 
others. Thus, when a firm applies. exclusion- 
DieOuse Gita tLivesresirictions. the,fact 
tThateltedocsssonvindicatess+that.there,are 
obstacles to effective competition, and the 
extent lotetheybusiness.as toawhichsitsdoes 
SGgind?eatessthe Jocation.of these, obstacles 
and thus defines the boundaries of a market, 


Few cases involve power as unquestionable 
as in the,Adcoa, cases, ;Many,—-particularly 
thosewahatpeconcern; regional.or,local.monopolies,, 
must cope with uncertainties about the scope 
of theimarketaor:the»strength,of-the.obstacles 
to broader competition which give that market 
PaeutGeyre pRest ra ctivesconduct.,, particularly 
Wieiote poser clusionaryy,.1S/lmportant. in 
PMesedcascse as tbeeconceptythatyisarelevant 
to them ias4thaty of; the» second. tobacco. case, 
fhetetherenrassmonopolyswhere. there~is- power 
Eo vercindenaciual.ormpotential,competition 
SndepuTposcer ton exercise, that.powen. 


Rope rttOn,O0L tS. CONCEDLAInN, Leg ona) 
and local settings has resulted in monopoly 
CesPawm~ocussea Chieti ly»upon obstacles. to 
Snigy eine eemarkets owith thevintent ofrtie 
fivmetnatastrensthened, the obstacle,as a 
Pettit inteoarteOr the case. Iniapayi i euler 
instances, they have identified such obs- 
tacles, as. tying agreements,74 exXcaal sive 
dealing arrangements,2>5 five-year contracts 
PEOMetInoeAnsImoortant buyer's full Trequiye- 
ments,26 sales commissions,’ and group boy- 
COU to 


They have also condemned under Section 2 
a regionally dominant supplier's coercion a 
retailers to accept consignment contracts, 
and concerted use of lawful local monopolies 
fpeex pane scontrol OMer other localities by = 
using leverage in negotiating for supplies. 
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Such: applications: of the lawwer Cenenayc 
involved charges under both Section 2 and 
Section. 1 (the Section covering teserect uve 
agreements), sometimes with and sometimes 
without ‘ckéar distinc tionminetnemde casuons 
as. to’ the appli cabu lity” of seach=sectzonr 
Their practacal ei iecw thas = Decent omeneie 
Section” 2 pervasive. impacts upon locan mzed 
restrictive: Conduct sby dominant Tenrnse™ ein 
aMprivatemsuite ~ehe soupreme scour Gesummar bz ed 
thissimpact as tolelowsr #e ‘Shine nereuseac trom ailie 
wrong whenever the restraint of trade or 
MOnNoOpolWstEc=practerces has sana mpace sore ine 
Markets and a te Matters =n Om enhat Mencreconp amin = 
ant may be only one merchant."5! Similarly, 
in another pravates suit. Chem Goll aes a var 
MMonopoly Can as SUTe ly: UilY 1 Vicmb,y fal erechen iit — 
natvon of “such small businessmen wione “at a 
times -a's* 1 Can” Dye daa nile ne OE ta OL Tia 
groups.” SLnvirecogcnit 1 On Oterutips: Rac teane 
sherman Act  has* consis vent hy pec vead ao 
forbid all contracts and) combpinat nionscer wien 
tend “to create =a monopoly seawnetier. seve 
Cendency as ascr ee pin gone tome Yormcsi oe 
proceeds at fully call ope 


AGUE I pie 0 Monopolize. 


the prohi bi Gvon .ot sateenp teeto monopolize 
obviously condemns monopolies that are not 
yet consummated and thus discourages would-be 
mMOnopolrsts trom formulating monopole sac 
plans and beginning to execute them. In most 
Bistances 1m which sal Veaation OF ssuch ean 
attempt as sine ludédi sini auprocedin ga sb at ne 
Government, the allegation is™accompanied by 
other, allegations. ——, monopold 7a tation ic Ons piracy 
LO moOnopolazecsland/ Ors CONS plmaic yy. #L.o =es trai 0 
trade. . 1 f...uin <a .crimienadavease mehe eal heratenon 
of attempt is proved along with other allega- 
tions, penalties can be imposed for the attempt 
aS Well as, for the otheriortenses., tandicone 1 On 4). 
penalty can be thus made more severe. But in a 
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Cima bitca se, iteiswhight yun likely: that “the 
judge could make any corrective order for the 
attempidithateivel couldinotemaken for) théeenono- 
polation © © lherepiistalso aypossibibitypouwhexne 
ther c@anecsmulti pike Sohar ce sf itha teewidences imvad- 
equate, TOSproOVe? that monopolazatiom has “been 
accomplished will be deemed adequate to prove 
that itvhas been attempted. Thus, in a case 
brought by the Government, multiple allega- 

(1 OMstGhautincludenald egat ionsisof attempt: can 
serve a real but only a limited purpose. 


Most=cases of (this: kind, however, are 
t1)-suptedstorest abla shiithe meaning andmitimits 
of this offense. The evidence seldom distin- 
Gul s hes? tclltea riys amon garthe. valle ations) ithatt Get) firs 
bntend cdigtoresupyomt; mandi more yithan.sone.-a bive- 
Patlonm1 Sono ved ormetevantis udicialwropimngoirs 
afvecmunkeiyvieto *beiiconcernéeds with major: points 
of controversy in the case, and these are 
unbuvely GOr-ben focussed iupontdifterentiatiion 
Oipubeeoutenses metlence the trelevantiropi naiens 
inaAsuchVCascserseldomre segregate preci selycatt he 
bDOUndamiles .Ofstive; proved offenses.) pid ons 
abound in dicta about attempts to monopolize - 
Ghat tree mosaticementis tha tawere? not wmiecessany 
elements of the reasoning by which the judge 
nReathed Ghasme conclusions: But. thesesopinions 
are reliable guides to the meaning of the 
offense only .a ew cases: a) itt o's es ei neewhacc he, 
though the case included multiple allegations, 
the allegation of attempt to monopolize was 
the only one that was proved or that survived 
some intermediate judicial winnowing, and b) 
those in which the only allegation was that 
there had been such an attempt. 


Cases concerned with attempt to monopolize 
are numerous, but most of them are private 
suits. This fact, too, has retarded formulation 
of the law's meaning. Whereas proceedings by 
the Government originate in a coherent and pre- 
sumably unbiased purpose to apply the law, 
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and express the policy and meaning of the law 
as interpreted by a single prosecuting author- 
ity, private: StitS aréenotrsimilariog redimbie 
in purpose and icoherent ano manalyseis sy © A yr nace 
litigant. whoiproves) that) themwas gilictamuszed ab y 
an attempt: -to monopolize tcanpreqoy emeGnnes 
times the amount of his damage.35 Thus lured 
toward litigation’, some iiimms: Swe ‘on mdubaous 
grounds.;* ‘some: sue: in hope ofaprofitable \com- 
promise) in laSet tlement, cutiot ‘count wiands miome 
sue: to reduce the? impact lof rough: icompetintion 
or rough) baroaining thet they encounter carom 
other firms, wasth) which Ohey-gcompiet ettoma cd earls) 
The allegations in the suits are formulated 

by members: ofithenprmivatetbawinho diierkin 
sophist eata on: tandt ys kG lal) paaids sraree minty asus equ 
to-any ‘central anterpreta tine icoomdimna tom 
For sucih weasons,. the: ta likegativons, finggeie 
private suits differ widedy amieth eam wwersiasiiy e- 
ness as interpretations of the law and as 
generadlizatvonss ap propmmate seorpehier Baetss pala 
allegedly) suppontrsthem 4 del ecaswons: penagoticge 
private: cases’ ore: formuskateds bysinimenoaus 
district: ‘court judges: tand,6mtirappreatedy, ganic 
reviewed! byl tseveriall-icisciiite (Coumts Aeon ce 
litigation is expensive’ iand the private; pur- 
poses of the suits often are achieved or 
thwarted before the legal issues have been 
authoritatively decided, few of these cases 
ane “appealied) eto ithe: Supmeme; Goumt:. yards sunice 
that Court's work must be highly selective, 
still fewer: attain: cheaxringe sand yeci swoon shhane. 
Under «such conditioms » (cond ret ne aim tempretea- 
tions of the law are unusually likely to deve- 
lop, with unusual delay in eliminating them by 
ap pe hiatesspr oce du ie ce. 


The meaning of attempt to monopolize was 
formulated vas dearly sasis1905 Dot IS Supreme Court 


1 Ted. case about Swift anidt.C.O.. The decision 
sada: MIiNDent «1.S2. J6S5 S567 4) 14 Oe Sate ean 


attempt. Where (gets 276 NOt ssi tt LCTentenia 
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themselyes to produce a result which the law 
seeks to prevent - for instances, the monopo-~ 
ye -S Dutnreguiresfurther.actsainsaddition to 
mere, forces|of nature toybring that result to 
Pesspuemetitentatoy bring: its te’ passsis.neces= 
sary in order to produce a dangerous probabil- 
ity that it will happen...But when that intent 
and Che sconsequent.~dangerous.probability exist, 
PoCcavear ree ha dimectspitseif: against+thatidan- 
gerous probability as well as against the 
conpieteddzresuasr,, V 


This statement set forth what has evolved 
into the so-called classical version of the 
flaw aboutzattempt,. 44 In:this.version, .as.now 
applied gt theoffensé.has!four;elements+,.a 
Peleyanetemarket ,Pantent ito monopolize its; 
actSythatwexpress,that.intent,,and,.dangerous 
probabadaty) of-success. -Cases.decided by the 
BUpLenencousteane iOS] Pand 1973. allustrates this 
classical version. inktherfirst.of. these’, 
as DAlD sitet. Of, the, only, daily,newspaper an 
LOTaliys Onio>y) they Loraine Journal  had.a° monopoly 
tNeteceOc PbDOTHA news. and advertising.,;+A..radio 
Station was established in a near-by town. 
TiCheathipetourdan,rerused.to-acceptyadvertising 
DY -anyenmerchantlhin? Lorain: who, advertised: through 
the radio station. The evidence showed that 
the purpose was to destroy.the radio station, 
Dutyaternestaime offthen suit; that’ station; still 
existed geshesCourt decided/that' “agsingle 
newspaper, already enjoying a substantial mono-. 
Dooly Wiaetcsarcaysvaolates, the, ‘attempt. to 
monovpolazetss clause,of.Section.,2,when.it,uses 
its monopoly, to: destroy threatened. competi- 
etiony’ 


inetbessecond, case, Otter;:Tailowas, posses- 
Soreotean, exclusive franchise, for.distribution 
of electricity at retail in many small towns, 
and of the only transmission line that reached 
some of these towns.° Some of the towns that 


6 ae 


wanted to establish municipal systems for dis- 
Eributing SlectricreysaskeusOcvccer rats. uC 

sell them power wholesale or use its lines 

to deliver to them power that they*would® buy 
from Other SOUurces. «UC ter Shain wt Cfus ccs =e iire 
Court; held*=that Otter = a1 iIntss Us ceOl = CON tr Olwmon 
Cransmissi7.0n TO prevent CoOmpecneroOn Was all 

att eENpt- VO monopole Zee cnecscas OWillson 


THOUCn USeG asea "Dasths Lore acc@ol Onell 
Many private suits; the classweal versron or 
attemptehas Been sharp hy Ome el cused aoe LOO 
narrow, and has not been invariably followed 
by*the courts.  IWercrrercr sn nasmhacmbo on 
conceptual grounds and grounds that important 
USES“ OL DOWEE DY sin Cleni pric are= note coy 
ered, 37 The conceptual weaknésses are Said'to 
bey a) that thee concept on ancerous- proba bpDiaii y: 
of success Ts) applicable only where=the deren 
dant has so; much power  that=his Potrenses could 
De easily Leintecrpretedmasmmonopor tsa elo Meco. 
SLSting Of -apwse Of MOonoDpe lyaipowel= by moter (umsUe 
extend” 1t ‘Or Maintain Te emanda DD) = tnatcyesince 
an “Or Pender will setd ome tive hermes came mex poe Clay 
any ulllawtub purpose, thee ed (eo mto => De cine 
inten® Co monopolrZe- 1s Normainy eae ricer re 
Catia 6  conciuspore trom object ora cma c usm tas 
Co which a’ law so formulaced as to -condgemn suet 
aCtS "directly. cmune re OUGi gi tro Tatu ilG © iets Oem 
eciiiled™=condlmtunonse wourd=pe. Clcaret lO © Celt cHly, 
Co be *consistenG@ly applied. wanda les se hierar oO 
be biased by enmotional® appraisal, tie iad ec 
quacres 101 Coverage allegedly ™consist ols impo 
Sition of impossible burdens of “proof upon in- 
jured partres., and consequwent uUnavatlap@ ti tia ot 
remedy where one is’ needed. .A cited example is 
a case in which a wholesaler supplying nursery 
lamps to Sears Roebuck was required by Sears, 
Mm order to Keep Sears orders. tors op set miaro 
such lamps to Sears' competitors and, when he 
then Tetused to reduce Us coneract MV rcon mwas 
Subjected to predatory practices.38 Tie: Gra 
court dismissed the charge, “holdine thau «tie 
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action taken to ruin the plaintiff and discipline 
suppliers may be reprehensible but there is not 
the slightest showing of impending monopoly ." 
The circuit court affirmed the action on the 
ground that absence of proof of Sears! market 
power precluded a finding of attempt to mono- 

po lwane’s ! 


Oirepec tilet) GilOn athe -cclassical.-version has 
Glas Shewedgel nivo jfayentypes. instances <n which 
coe Syms an degho: be inadeqiuate.-or ts requirements 
are said to be excessive.29% These are: 


Gee cl iperave: price predation, practaced 
Ol edrusMdisbet, stir by,.a substant bal form 
tive tise Otsu ne sarnvest.. on an; ieftore sto 
He SO vehint sOT saDSOLD sL.tS cus tomers . 


Di aeneprwenensi bite” behaviour’ by two or 
noremteadiang firms. comparablé*in’ sizeX 
CHatwackp without: agreement . 


Sem eEteoOrimto enforceyaspatent fraududent- 
ly obtained. 


tye Uistei but ionibysasd ange supplierein 
Wire singerse.il-s* 1ts distributor=—cus- 
tomers. 


SteLusemotareciproctityiby firms where they 
do snotsdominatestherremarkéets or. where;the 
So ceUlLedamarketeconsistssof actual and 
potential customers of the firm involved. 


In private suits that alleged attempt to 
monopohmzeminotraliecircnits.court sihavesinter- 
preted the law in ways consistent with the 
las s2icada version, i0f its, meaning. ‘Thoughvall 
have continued to require a showing of specific 
intent to monopolize and improper activities 
expressing that intent, some have not required 
that “alispecific market be defined nor that the 
defendant's power in that market be shown. The 
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leading, case. of, this. type. 15: a9dectsi on by ae cus 
court in-a triple damage, surt against Fidewater Oil 
Company that grew out of a contract between Tide- 
water angvan operator Cr fole Of gies sc ly ce 
stations.49 The district court had withdrawn from 
the jury the charge that Tidewater had attempted 

CO -monopoiice. ew Lire, Circulty court, “ONC re tuo 
dissenting, reversed and remanded, and then denied 
a petition for rehearing. “ine Court Nelustnat 

"the essence of monopoly is power to control prices 
and exclude competition" and that there was 
evidence that Tidewater "possessed the specific 
intent to-acquire and exercise that power” with 
FESpect: to a part ‘ofycomicrce s Neste oct wt 
premise that probability of actual monopolization 
is an “essential e€lement of-proot of attempe co 
monopolize... the, spectmirc,inveutattsel te lout oc 

only “evidence Of dangerous propanTlicy the statue 
requires -" perhaps one the noteuntedsOnap.c 
assumption, thatpthe, actorm Ss better, ablesethangoeners 
to judge the practicalppossipadi tyeoreachiey ies nis 


ilVeoal objective.) 1910.0 )S0, Nelda  Ciat. i We lm ae 
charge. issattempt (or); consparacy).e togmonenels zee 
the relevant market 1s, not ,in issue’ hap -asdomananct 


position in the business, of distributing, perrtotcunm 
products and TBA was not necessarily prerequisite 
to abilityytormonopolaze anjlapprectapie Ssegmcntwoe 
interstate sales an Such, products... chest cme 
found that Tidewater intended to fix the price at 
which 2700 independent service station operators 
resold«gasoline,,andyto; excludes otherisupplaers 

of petroleum products and sponsored TBA items from 
competing for the patronage of these operators, 

and took steps to accomplish that purpose, it could 
properly conclude that Tidewater attempted to 
monopolize a part of interstate commerce in violat- 
ion of Section 2 of the Sherman Act.'!41 


A>thirdvainterpretatzron, ofithesiay,. osuatsenne 
has developed: In this version, proofcemust 
include definition of a relevant market and intent 
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to monopolize it, but need not include proof that 
there: ts) dangerous probability of success, This 
interpretation was explicit in two cases in 
Maryland. 42 iy theptirs(, in) dismissing pipin- 
id oc lagnetorpetalilure: to «prove specificvintent 
Lol Meneyowizese the: distract) judvge.said. thatthe 
intent which must be shown was to attain such 
POnLrOlgRus s aarelevant: market,'as.tolbe able-to 
set prices’ and exclude. competition there, and 
that showing of intent to exclude competition 
from only part of the relevant market was not 
sufficient. The court distinguished between 
intent that was monopolistic and mere rough 
competition, and found the latter inadequate 

to show the forbidden intent. After the deci- 
sion had been affirmed on appeal, the same judge 
decided) forthe .plaintiff.in> the second case, 
holding that acquisition of eight establishments 
in Baltimore by the largest bowling chain from 
its nearest competitor showed intent to monopo- 
muse, a ieetditede market, + but, that, proof, of. danger, 
bese prepabidaty of success was not necessary. 


ahesescontilictang-interpretations, have not 
metiibeen reconciled,by the. Supreme Court.,,,; The 
Classical version of the law of attempt appeared 
imewhataCourtis\ decisions’ ini the:,Lorain, Journal 
ao Otter Bgadecases,;, as:noted..above,» and. the 
Court+has denied certiorari repeatedly in pri- 
VatciecasesSyvanawhach dower,courts applied the same 
version.+5 However, it also denied certiorari 
im thesttwo, cases, inswhich-the decision had 
expresscdna daftferent interpretation. 44 


Two suits by the Government, now awaiting 
triad, shouldphelpetorclarifys the, law af. they 
are decided and appealed. These are cases, 
Eupstantievd vy parallel.iny content, filed,in 
1973 against Goodyear and Firestone.45 Each 
alleges that the company has attempted to 
monopolize the manufacture and sale of replace- 
Reta ta Ces Goa chs case. 2 1,50 LTC LU Sa. 


charge that specified acquisitions by the 
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company have violated! Section 7 opethe*€ lay conugncuy) 


According to the complaints, Goodyear and 
Firestone are respectively the largest and second 
Largest rubber ‘fabricators inethe would veand 
respectively the largest and second largest makers 
of tires in’ the United? States® “sGoodyearssesales 
are, more than’$4..billiont yearly; -Farestenetsavat 
least") S$ 2p obi ton: Goodyeariljs*assets are more 
than $3 -ballson29birestonet Ss: “ateleastl!= t2a75 
bil lwvon.. “The* two companies * tank syespectavwery 
nineteenth and thirty fourth in sales among United 
States industrial corporations. sbach  dtstrabuces 
tires partly through company-owned stores: about 
1,400 for each®* Goodyear makes *50°per cent—ot 
Original» equipment tire =Ssatles. Fares tone (27Sper 
cent. Insunit salies>.Good)catphase7 sapere cenasor 
thes replacement sturewnankect = 1 tes eOnemmoeLeme nal 
25 per cent... hacn Nasty rownesinceunooo eine 1 tro 
Shane, Of @thertaucetc tvetde 6000) cota Goma. om pel 
Cent tosZer per cent. “h1res tone i nomMme vom) cimcene 
CO oe © eect ti 


There are three other mayor’ American’ makers 
of tires.” The’ five majors sella Vover’* 95eper 
Cent Of original equipment tires for passenger 
Gars, and*= "over" S80“ perecent Ofereplacemonceta Tes 
for such cars. By deducting the percentages 
attributed to Goodycéar- and Firestone l~inter that 
the total for the other three iS somewhat more 
Chan 55 (per cent tot Offi ginal cOULDNeD te anGscy 
per cent ftor~replacement.  "Nomnew maker Ot trres 
has entered, the andustry esinceet thes. 750. se) =O 
the 13 tire makers other than toe Warors tuat 
existed in 1959° three had been driven out of 
business by 1967, the defendants having each 
aCgGuUITed One Of them, sand a. POuUGth wd tid mucr 
reduced market share, was. selling a third 
Of LES PNOGUCTLON to. Pirestone. 
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| The attempt to monopolize that is charged 
mio thisesevtingnof oreat size and prowine= cons 
eentration,consists ofa) substantial. reduction 
oy 1959abyCoodyecar of the*prices of passenger 
PrresuLoterepancemens.,- and! simi lar reduction 

an 1960 by.Fires tone} b) maintenance of low 
prices by both until 1966 to weaken smaller 
competitors; c) arrangement with more than 10 
011 companies by Goodyear and with more than 
MOLDY Srirestonet for. commissions on: tires 
batteries, and accessories that were coercive 
PON Ene seravee Stationsiof those o115 compan-— 
me Ss; thus foreclosing these stations as markets 
for smaller tire manufacturers; d) use of re- 
ciprocal dealing programs to get business at 
Sromexpellse. Of* smalider*- firms with less* buying 
powers —¢)) Specatieds acquisitions: (a,,competitor 
by Goodyear, many wholesale and retail distri- 
PuUcOotS alge somes tacilities) of competitors’ Dy 
merestOnc)e frye Saeniti cant increase: of’ tire 
prices from 1966 onward. The complaint against 
Firestone added an additional means, - a require- 
ment Contracts that tied) to’ Firestone’ a sub- 
Btantial~part,of the capacity of one independent 
producer: 


Pouopodizgate Onna Atienpt.yiand, the, Federal. Trade 
Commission Act. 


Underlying the controversy over the meaning 
DE attienpin toemonopolize- isan unresolved. datter- 
Pace OL eOpanvondasYtonthe’ conditions under which 
Mmiericannantitrusta lawscan, and should be applied 
Ho antucompetitive: practices’ by: powerful, firms. 
ire Classa cal version of attempt law gives 
Section 2° ofithe Sherman Act’ very limited’ func- 
mrons 14S amremedy tor such practices.” Ihe alter— 
native interpretations give it a considerably 
wider one. One commentator, thinking the task 
of curbing such practices too formidable for 
di Cisls any il cation. ot a, criminal law.) tists 
numerous types of practice that he considers 
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potentially vulnerable under a broad interpre- 
tation, and argues that under such, an interpre- 
tation desirable conduct might be forbidden by 
judicial decree founded on mistaken diagnosis, 
and even more such conduct might be deterred 

bY uncertainty saboutetucelecd ier isis involved. 46 


When the Sherman Act. 1Seaisedatouexplore. the 
numerous problems. that are involved, the stakes 
are high. Whatever as contrany.to that.Actoas 
a4. criminal offense, subsect. Doth COs pun ronment 
and to private, suits inawhich, €¢riple. damaves may 
be rvrecovercdzam Usesos Scctioness0in ther bederat 
Trade Commission, Act) for. samilaryexp) oratiOnaas 
an, alternatavesa ni) whi chad hespotentiaal ol er hic 
law is, broader and, theystakes pare, lower a. lhe 
Commisstonymay-use ats, authority.nod, Only. to 
require that, practices Vwaolativen Ome Lice seman 
ACt be stopped... butad ls 000° Amp Os cegets Whig ad ee = 
qUITENEeNnt Upon, Inciprenta~avaolataonse Ota t hata Ac. 
and Upon. practices, that. orem contcraris tomene 
DOLUCY sO Teast iat Act.*?.. its, orders) covers future 
conduct and may cover future business structure, 
but cannot impose penalties for what has passed, 
and. 1S decisions, do anor peng Liu edi anet<Ons 
rights to triple damages. 8 


These differences Have practical effects. 
derived from the fact that ‘the Commissions 
focus is;not, upon intent, but.~upon. effect,upon 
competition. A complaint by the Commission in 
1971 alleged. in, twowcountsathat ,acquisittaons 
by Golden Grains a! macaroni company,. violated 
section. 5, .0f) thet Pederalselrade, Commissci onvAct. 
Count I specified that the acquisitions were an 
attempt. to. monopolize, sales.ot.dey.pastesproducts 
in the. Pacifac,; Northwest... Counts Li snecitaed 
that they were unfair methods of competition. 
In deciding the case, the Commission dismissed 
Count I. It decided that the evidence tended 
to show that "it was not the respondent's sole 
purpose to gain monopoly power," though that 
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might have been "the overriding purpose," and 
that "the mere showing that the acquisitions 
were made....is not evidence, standing alone, 
from which we can infer specific intent," 
However, the Commission issued an order under 
ties seconds count) *Consideriipg three acquis 7s 
tions, Goo held that one’ of them was'"a potential 
means of monopolization or further substantial 
lessening®6ficompetition": aisecond was "cons 
Crarymupseies antentiands policy! off these €laytoncAct# 
and “anticompetitive to a substantial degree," 
ana a thitdytaddoninantifirm'svacquisttion of 

a small competitor in a concentrated market, 

was of a kind that "may substantially lessen 
COMDpeAN talons? 


CUtingemthas and *oOther cases, “the director 
of the Commission's Bureau of Competition con- 
cludedtthate’Section Sof the FTCSActt proscribes 
all unfair methods of competition, including 
Single-firm anticompetitive behavior which would 
HOtTcamountetOeatviolatfonVot Section’ 2 of *the 


Snermanenctevs thUnder Section’s5,-a-firm* need 
not to be dangerously close to becoming a mono- 
polist...it need only possess the power and 


resources to hinder or stifle competition and 

be found to have taken unfair actions to achieve 
that end."50 He used as examples two hypotheti- 
cab restrietions:?¢a} ‘temporary''selective iow 
puteces anushteh promotionalCexpendituresy7ii= 
nanced by diversion of resources from the firm's 
otherwmarkets{G@and*b) a*selective*supply” squeeze 
imposed in time of shortage by a vertically 
integrated firm upon an important competitor- 
customer: 


Whether or not Section 5 can be used for 
comprehensive consideration of the structure 
aniicondact=ct an olicopolistic industry Ts now 
being determined in what appears to Cons test 
case as to ready-to-eat (RTE) cereals, This 
case seems to be potentially so significant that 
what follows will examine it in considerable 
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devrait. 


A sine dee complaincechanges thateeche tour 
largest manufacturers pote such ecereats egcn 
have ‘tengagedsin actsiLorzshave-practaceds for -— 
bearance with respect to the acts of other 
respondentsy theperfecesotgwhachghas been »co 
maiintdinsaehtehly concentrated, #non- compet: - 
tive market structure in the production and 
sale-ofeORTH cereals. "Vo Thewconplaantina meyesine 
agreement among the four, and thus differs 
sharply) ivompauchanges tiatemi ehigocupporteau 
allevationgofyconsprrnacyato MOnopow rz esoraco 
TESTtTTAIneg Eradevunderponeeonerman Act. 


Listed 11 "the, onder Of their domestic 
sales of RiEScerealsuand described asitiey 
were in .1970, themrespondents sare mealies kesioger 
ranked *l19lstian sales among thess00"5 barcesce 
industriraliconporations, swith assetsmotgpoqy 
Mmillionwand ssales “ofH$6l4d-mihbionsewreh domeseie 
sales of RTE cereal of $300 million; 2) Gener- 
al Mills, eranked 116thwotythe S0O0mParcvest. 
With assets of more (thanasoo5 M1 voneend sales 
of more than -olebillionsswieh domesticysales of 
RTE cereal sof SA4i emi lliron: +3)ewGeneral Boods- 
ranked 45thwof-thes5005hargzestaywrthvassetshot 
Norerthanetwesasept llvonmwand salespotemores than 
$2 billvonsywith domestressalespof Ribrcereaiaoet 
$92 milltongs4)#0uakereO0ats.. ranked. B95ehpor 
thess00 darcestaswith assets of mores tian 
$390 -midtlionfandasaléssote$597) millions’ wien 
domesticysales YofyRTEecereal yor. $56 mil iion. 
The advevtetsine expendttupespot tthesestour 
for RIE cereal were, respectively, $36 mill@ens 
$19 million, §$99mil bron... and $0.01 Ml von, 


The complaint does not name Nabisco and 
Ralston Purinesas mespondents. -Chougn eit saws 
that each of them+participated ,in¢some;otethe 
acts that itvalblepes..rit@qaives Erournesetonr 
each: (efor Nabis¢eo, ranked sl40th jof. the y500- 
assets ati@nore tthan $3503 imilaons, salesvos 
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more than $868 million, of which domestic sales 
of RTE cereal were $26 million; for Ralston, 
ranked 7lst of the 500, assets of more than 
$775 million, sales of more than $1.5 Dara on! 
of which domestic sales of RTE cereal were 

nore than $20 mrllion.” ‘The ‘cereal advertising 
expenditures of Nabisco are given as $3 ni Peel von: 
those of Ralston as more than $4 million. 


The acts and forbearances, as specified in 
Lhe scomplaint, Varve ©a’st *fic'l ow's : 


Ve boudid prolrrerd avon ard producterd1 + teren— 
tiation. Respondents have introduced from 1950 
to 1970 about 150 brands, more than half of them 
since “hou,” -"They use intensive advertrsine. 
cimecteu partucularly at-children .°*to "promote 
trademarks “that “conceal the true natureé0t “tire 
Dreare te “hey -artiticra tly idntterenurate 
cereals that are basically similar, emphasizing 
trivial Variations: “rheyeuse prenpvumSeto Mrduce 
purchasing. “During the perrod 7L9SGSRo7e they 
increased aggregate expenditures for advertising 
fone 2c oO meron to pol mrlliony and in eron0 Sspeme 


Poeper cent of receipts from sales #on “adverts 
aly eae 


2. .Misrepresentation. a) they all repre- 
Sentetaartothei nr cereals «without other foods, 
enable children to perform physical activities 
represented or implied in their advertising, 
whereas thiseis not So."b)®* “The ‘first-threétoft 
them represent that consumption of RTE cereal 
at breakfast will reduce body weight without 
adherence to a reduced calorie diet; maintain 
body weight even if caloric intake increase, 
ande wrt co one or the other without TeOguta® e2- 
Ereise rs cy ihe first tworor them- alse" repres 
Sentethat tat lure to eat one of. thei? cereals 
results in failure to perform to full capabil- 
iieeearde that ts) ingestion results*raebe tree 
performance. 
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Such misrepresentations facilitate artifi- 
cial differentiation of products and brand 
proliferation, and enhance ability to charge 
monopoly prices and exclude .competitors, 


3.8 -Gont7.o.1. Oc. shel -tosp ac Gruss se: Lowe S 
control .of .shelf (space, inmre tails oud het cin 
terferes with, marketing, -tirormts. by others. 
Kelloge uses it. to-protects anceperpetuatent ne 
respective market shares of the four, and the 
Others 2cqunesce. 


A ety AC QUA SAxGI00 1S ae pone ae eCian tens Olli cais Ot 
private label cereal have been eliminated, by 
acquisitions); «and ithe ashared smonopolsy, Struc cume 
of the industry has been thus enhanced. Acqui- 
Sitions .<~xpilacitJly jmentioned. are. two byGenera! 
Foods .and Jone by Kellogg. 


oy i hORb.Gar ance pad Chere SpOlden tela 
refrained from.challenging decisions by -the 
Others -Eosineneaseryprices Jmand has uacquiesced 
in or ifolLowed., such. .incneases; has restricted 
useés.0f trade.deals and spromotions. directed at 
tne trades vandinlas atin Gedathesusesot apromottons 
directed at comsumeussasuch As ecoupons ,suremiuls. 
and cents-off deals: 


BY ssuch means ,AChewcomplaint psoas seach 
respondent haspexercised monong Ly power» bucy 
haye indaviduallyeand -collectively int lated 
Prices oartificiallyv: .oblaipveduprot tewcnoater 
than they would have obtained in a competitively 
structuredsmarket) supplanted product. innovation 
by product imitation; lessened actual and poten- 
tial.competition,«end blockaded entry... Indiyi-— 
dually and in combination, they have maintained 
a highly concentrated non-competitive market 
structure; obtained, shared, and exercised 
monopoly power; and raised barriers to entry 
by unfair methods. 
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The order proposed in the complaint would 
include divestiture of plants and other faci-~ 
ities, royalty-free licensing of trademarks 
mea a SpeG@uaLed: period .oyrehiba tion ‘of -acquist- 
Pon Ol mcetoan Manuracturers:,. and prohibition 
of provision of shelf-space services. 


If tthe seomplainteresultsy in; an order “that 
is SsuStagmedye then importancesof, therdecision 
Poll dcependpupongits conceptual focuss: Though 
the complaint does not charge the companies with 
mestrTictumeragreement, (itidoes allege’ mutual 
Por lUCaTarcer, @Coulestenicenin! price: increas és’, 
BOleadt1oneiot ptnem.e and ‘collective: artriictial 
Mialotromiusepaces.. URL sin the decision agreed 
eec.on isfdastitijved from thissilangtagesithe 
case may eventually help decide the legal boun- 
moriecs Off resctrictiyeyliagreéments If; however, 
ine companies: are ‘found to have violated ‘the 
Pon by pavaliteliiandividual action, the! Federal 
Trade Commission Act will be a new legal tool 
foainst ioligopo lies. 


e896 


V111 - MONOPOLIZATION 


Footnotes 


The three largest tobacco companies, for 
example, were convicted in the 1940's of 

all three offenses, monopolization, attempt 
to monopolize} wand conspiracy itoemonopolazer 
and were: also convactediundersSection? 1£0f 
the Sherman Act®of conspiring tomrestrain 
trade. “See~ American® lobaccos Cos wireeu 6Sa 
523 US! 7 31a 463) e 


UsSe Y. PYe blows Gab Gots 3 S2eUS 2 silo) ® 
See=also UsS.. vet Consolidated? Laundries 
Corp 2919h2y 2dis 5 Ober 2nd eg Oi eudses S06 1k) 


Standard *0 ial *G6'.<'OL VNEWodeasey May iear Aor ec 
US* 1 GLO r ye 


US. ve United St atesmSteel™ Comore, .82 aero 
AT RAC? One. 


U.S. v. (Switt G6 Com,” 256 UU Sreh0 Gg Gio 32s 


USS). Vv. Aluminum (Go. vor Amer lean oe ea 
416: This was the Gfinaledecvsron sot sche 
case. Por lack or arquorum sotesjuaves  tnat 
were Not personally *dasquadit vedi tite 
Supreme? Courts ade teterTed tne cases UO 
Che-"Cir cuit. court sot the seconde iccunt 

for. disposition. In “subsequent “cases, the 
supreme Court endorsed sthe vwews expressed 
in the ‘opinion: See Ameri cam opaceo- Go, 


Ne UR som ODE Ce 9 ILO CemmLy, 


in the? Grinnell scasess(USss. WoiGainire lle et. 
al. 236) (FAS Sup pe 244s Ont Cee ie, SIGE) ee 
the judge said, "once the Government has 
borne the burdén of proving whate roche 
releyant market and how predominant a share 


Oe 


A hie 


Be. 


ieee 
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of that market defendant has, it. follows 
that there are rebuttable presumptions that 
defendant has monopoly power and has monopo- 


Mi zed einevaoLation of siecttion a2 6. «defendants... 


is/ireey:.to maintain tthe burden sof, showing 
tiaGeres eminence sis traceable tousuch 
highhysrespectable ‘causes sasifsuperiority 

In means and methods which are ‘honestly 
rd tester seals; wi 


In the nine cases in which the Supreme 
GCoumtehas tcontirmed sa «finding jof.monopoliza= 
ViomM, =tie slowest percentage of ‘the “market 
heldibye@ethe defendant was.70.. See.U.~S.«V. 
Paranountghietures; Lie. 31334,US 413 1 161948)5 


pecmiigmes lOO VECO. rnaiGole, Pls, yeSuppe 
SPO eD SeOK as 831993) ,aaifigemedeg 15 2b: 
Ma wo? Se elLOCn AC ircuLt, ,1954) ,ecertianans 
den Ledmarsd 6eU 52927 8( 1955). « 


UfssevarUnitedeShoe Machinery Corp.,@2h0 
Fosouppm 295vGDomMass. 5.1953), affirmed 
DerecurramsS471US 5219 (1954)2.wThe,eampany 
hadwachteved its dominance partly bya 
combination of separate companies (which 
the Supreme Court had found lawful in 
POTS) BandypartlyebyApatentingsthe“resules 
Ofeitseown research: but’ the fundamental 
Patents hbadseexpireds 


Standards OilsGosnoftNewsderseyi¥egU.525 
ODeweo Wir, Ole 95. 


USSsausaGrannelbaGorp eetsali,sh384qUs 
5635 (19660 ¢ 


U.SkhiveoEt{ ia! duPontedeyNemours,; §w~Go0n4 
55480693773 (1956)¢ 


UlSseeve Thternati onal: Business Machines 
Copper RoASSFCeSupps #11, (63 N= Neve 195598 
affirmed 298 US 131 (1936). 
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Civtt "ACt ron 72-544. 


The -'973 -déecrston 7intoneywerr, “incy ey. 
Sperry-Rand Corp., et al., appears on pp. 
5794-5920 of The MIndustrial jReorganization 
Act, Hearings Before the Sub-committee on 
Antitrust and Monopoly of the Senate Con- 
mittee on the Judrerary, 93rd °Gongres se 2nd 
Session, “on S< 2107... Parti.) ihe wCoenpuces 
Industry (hereafter cabled Hearings): 


Hearings) “op. "cmt so eNote ws) tp Mes Aan Aan 
The complaint appears in ibid, pp. 5488- 


5499; the content of the settlement is 
described an @bid),. pp.e (52 912-5 295 Tanrd soon; 


Ibid, pp. °5709857904" 


UsS.) v.. International ebus inesse Machines 
Corp.; Cowil Action No. (69-2005 str led vant 
12, 1969% fhe. complarthe appearstinvibid, 
pp- 5699-5702, and two accompanying memo- 
randa,"one=abouts requested) Frelret, Monsup. 
5703-5708. 


Cf: Corwin’Ds “Edwards, Vols cya lowardgeag 
Business? > Whatt@lbessons Ai ter rortiyoerecars 22 

9 Journal Sof Econom C4 issucsrs 455019 Fiat 
349-350. (Cf... also Corwintie= Edwares- 
"Economic Concepts. and Antitrust troation: 
Evolving -Complexrtiest 7) LomAntat rusty bum clan, 
ZI CL OTA) 6 Mat oe 0 Gia 5.010). 


The case by the Federal Trade Commission 
against) the cement industry "suse wotud 
multiple basing-point system (see Chapter 

IV on systematievdeiliveredipricing )fcould 

have been, and sometimes was, described as 
such a conspiracy to allocate leadership. 
Since it was’broughttunders Sections: of 

the Federal Trade! ConmissaonvActh.& the TWicettes 


wie. 


ae 


24. 


BaD 


LO, 


ol. 
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of interpretation of the Sherman Act that 
are relevant here were not there pertinent. 
Charges under Section 1 of the Sherman Act 
may be brought against monopolists in 
industries in which control has not been 
segmented, if the activities of these firms 
are so coordinated and the :coordination -has 
heen so, achieved ;that. the result amounts to 
what the Sherman Act calls combination or 
conspiracy and what the Federal Trade Com- 
mission calls a planned common course of 
DCEO Pe SbItC Much Of Oli’eopol istic Jackhron; 
PROV suerte cant, Afakis short. o£. »so 

much coordination. 


Championship boxing contests, as disting- 
uished from all such contests, were held to 
Demdaco hevant market “in “International Boxing 
SlucmeeeNvew ror Ver AS. "556 “Uo. -24 etl OSG, 


Ameiva Pope oO. CO wives U6O.2 2 Op ene ved) 
note *rs 


Nowmeherneracvisc™Railway Go. “vi. USS 29356 
US28GV9S:5 )'< 


Pee Motion. iPacture Advertising: Service 
Cow et A4 9US 35924 (1953)..°-Though-thi's ‘deca 
ston *pertained to’Section»S of the Federal 
Trade Commission Act, its substance pertained 
Coniston of, that, Act by: conduct. vr0ohative 
of the Sherman Act. 


le oeewe American, Can,.Co0..,90o7 FF. Supp. bs 
(1949). in this.ccase, the..court required 
tPhate thes duration, of such: contracts be, not 
WOT Cri aly. OMe, Vays 


Ree em Ret 1d. Oy COL es View Fool «hie e OBL US 
557. 1196512 This. case, too; interpreted 
Section 5 of the Federal Trade Commission 
Act as to conduct violative of the Sherman 


ACTS 


LO 


a 


5 UPS 


Sele 


os 


555 


34. 


aaa 


Ryepe 


OM: 
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Klors Inc. te. Broadway Hale tones ,..inc. 5 
5 Om UiS a0, GSD) 2 


Simpson esUnLon Oil conjoteCalitonmnia , 
32% gS aS GUS GAN) 


U gS tN 6 GT Eat: aot Se Ses OO GIS Ace. ja 


Simpson, v.sUnion, Ol sGo..0f eCal porn ia, 


ODay eCh Gre wl OU Cre 2., 


K bosses in. Gy aie SBC Aad Wayslla Neo CO eS. eli Cem, 
Op. Citi, mote 275 -ehteis guotewouthy thar 
in thus stressing tendency aohe sGouruehas 
Siven. the sherman Act ages stretch to cover 
iInGLpaent .candi ti0ns .Sbil Lid ato Bele S.C Ope 
0£- Section 5° of the Federal Tuade Commis. 
SON GA Ci ee DUE whe 4S1 0 phLOanGCe sO.b ets 
fact may be reduced bythe fact thatathe 
case was one about group boycott, involved 
charges under both Section 2 and Section 
1, and involved allegations of both mono- 
DOI zat On -and sa tcenn tc OLNOlO pOut7.c a. Ie 
language of the relevant part {Of .<Ghes.opi- 
NLon,y does not distingursh the sectuons sor 
the=chargess 


Séctpon 4 or ‘thesGlaytoneAct.asRehore slo las 
ajsimular -ricocht, was gorowided —bysSectiion «2 
of the Sherman Act, which was repealed in 
LOS oe 


O Wilt Coma. COn ws View Uroc, 0.0 Octane OmmmIeGeH ones 


Lowa tinier Lou tal eGo eV weloS 6. pone US» 4 Sag Silla 


OT rer a1 -oRpowe Te ©0711 2) ties 
(E973). 


410) US 4366 


> 


Two sg00d,examplesnof. such, ecriticismaare 
Paubska Levine tevAttenpt.ctosMoneano bize 
Under the Sherman Act: Defendant's Market 


Power as a Requisite to a Prima, Facte Cases. 


oO. 


Se 


40. 


Al. 
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73 Columbia Law Review 1451, and Edward 

H. Cooper, "Attempts and Monopolization: 

A Mildly Expanstonary Answer to the Prophy- 
lactiethiadle=are’section: Two’, *72°-Michivan 
Law Review 375. 


MackKeve ve oscars, Roebuck & Co, ,2237°Fuued. 
Sovmeun Ga houit.. 1956): petition for cer= 
Ciara aiomessed* by Stipulations + S55°7US 
Soot Lea7 je" In thetwords of the director 
oF thesComm@ssion’sYBureauvot Competition, 
“Opes ter lett withthe smpressivonvthatethe 
"dangerous probability' requirement in 
attenpt=cases may tend tova-dangerous-prob= 
ADiimiive that alt LCOMpetLCLvVe “Ppractiees , 
more often than not, may escape the reach of 
Shernan 25" 


WoC eteeeupE metas, LOCC. 5/.-4 Nea tancuageata 
Wheach=thestypes are. summarized herevdevi- 
ates Arom=virs» Sooper "s*in anyverfort’ to 
Shotreneaerinitiyonss or types “ands 2aneone 

Ore twesanstances;: = to’sharpen his’apparent 
meaning. 


Decctoave  tdewater) OL CoO... 32/7 1. 2d, 
ASO 9th- Circuit,” 1964) ,%certiorari *denireds 
57/7 VUS2993. (1964). 


A similar interpretation’ was expressed” in*a 
different. circuit, in’ a. case, involving 
diftrerent tacts; in+Mt. Lebanon Motors; 
Puch ave © ehvys ler Corp .,° 285; Pl Supp y84535 
(Wee) Penna, 4.1966), arfirmed- per curiam, 
Weer ds. 4oTdaecircults” 1960) <"*Cheys- 
ler had established factory dealerships 
which cut’ prices and advertised massively, 
and allegedly operated below cost. An in- 
dependent franchised dealer charged the 
company with monopolization and attempt to 
monopolize. The trial court directed a 
Vetdict of acquittai~ on’ the" charge oF 


42. 


43. 


44, 


ee 
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charge of monopolization because of Chrys-~- 
ler's competition with Ford and General 
Motors, but denied Chrysler's request for 
such, agverd 1 ct onythenchagoepotaattenpt 
onthe ground that, regardlesssor smarkes 
power, atiempt Covered acs Wren aircent 

GO monopolize. 


Fore singiarginterpretationuspmsee also 
UnionsGCarbideyg CarbonyCorps we Nisteg: 
300nFis2dees6) (h0theCrr cuit, LoGiajQRea 
v.' PordsMotoreCoigr55os EP sSuppe. 8427 (Neve 
Penna.,,1973)¢7andsHalimarkaiIndustryav- 
Reynolds=Metalspco.% » CCH, -1975-2Zatrade 
Cases #74,828. 


American Football League v. National Foot. 
ball theacue> 205 F.Supp. G0 CD. ond. . 
1962) tMattarmed ys S250 (elder P2464 thaCipcureey 
1963) and, BowllAmericasy Ines veaehalrabanese: 
Inc. 299° Fevisuppe AOS0Y a Den Md ew IGue™ 

See alsorKearneyagetTreckersCorp, Pv2gGidding 
& Lewasseincs .f45246 2h 2de 057945 (ens Gi reut te 
LO7 TD) eS eCererorarr -dentred.. 405 “US =rouc 

CLOT 2s 


Panotexs, Pipes LineyCo. fyueePn bins se leoero. erm 
Cor, 457" Fy 2d0-4b27 oe (Sta Crreny ton 
certirorar? denned "40909 so veo 45 eto 
Cornwelds QualatysTools) Cosa Ve~ Gel sSey Coe: 
446. F.in@det825 =o (9th Carenitred 9A) Se cer tao + 
rari dentede A042U571049 401 o/2aee bernara 
Food-andustties.inc. vwa Diet enewe0 . ward bo 
Po. 2ae-> L227 Se (a7 thA Ga reurt, (196090). @certrora= 
rigdented (597 US so i2as) Oia 


The Tidewater Case (see note 40) and the 
Kearney Case {see note! 42). 


USSs Var Goodyear Taresand~Rubperscon Cri 
No.) Cs 74-8354 pAuUpuSt Por, To) Sand Upon y.. 
Firestone Tire and Rubber Co.,, Civil No, 


46. 


47. 
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CHT SPOhn5 Rugust -9.,+,197 3, 


COODCT satan Cit w+. 0 Ls 3:72.) op Lire types, of 
practice, lastedainclude. predatory..pricing 
and refusals to deal, both discussed at 


some length on pages 435-445 of Mr. Cooper's 


articie, ,and also the, following .types;, 
listed and accompanied by footnote refer- 


SiGe etOntaSe So. bit. nO, OEY WHS 6.4.00 S50Uus sed: 


a) yphysrcal,.wiolence,to competitors, their 
customous, or stheir. products; bj. predatory 
spending upon fighting brands or dummy 
TeaeuenIent geri rms OT upon new .facilities, 
NEW epLOduct Ss. advertising, or .expansion; 
CVyprice wWiscramina tion in: selling, or 
Sxactronsor wpecia lL. advantage. from sup. 
Die > eer usa t LON Ot. compet ito7sy ox 
ot suppliers) or icustomers or of. facilities 
tolbée so losed.downs--ec) misuse.of patents, 
COnyI Genus. .Oretrademarks, or misuse,of 
Paull On about other types of rights; 

f) subversion of governmental regulatory 
proprams;.°) anterference with the advan- 
Lag eos Lat OnShi ps. of othem firms 
directly, .by, misrepresentation or dispa- 
ragement, by surveillance, or by advance 
announcement of new products well before 
they are actually available; h) preclusion 
of competitive opportunities by exclusive 
dealing requirements, tying arrangements, 
designing, accessories; so that. they. require 
integral use, influencing buyers to adopt 
bestrictiuve specifications. for products, 
threatening to compete with customers who 
buy otr om «i7.als.. or obtaining, covenants 
against competition or against revelation 
of competitive information. 


Fashion Originators Guild of America vy. 
Weeeteees ie Vo wtior (EOL) s Pl, Cav. 
Motion Picture Advertising Service Co., 
ter 0S 592. 619535): F.teC.w Vie Brown 
Bio eo ee einc,, o54 US 316 (1966). 


Bevis 


A private litigant, of coumse “a, benetit 
from the facts@andedecisionspotmcases 
decided by the Commission, but he bears 
thes burden of proving: tiateva 0 Matrony of 
the Sherman Act or the Clayton Act was 
involved and «that’thus Sections 4°0f the 
Clay conn cts scp pl veapile. 


In the Matter of Golden Grain Macaroni 

COS Se 76 ERGs 625759 (Gs) eee abo OO em a CC medalts:o) 
Golden? Grains Macaroni Cory Vise byl yy Gia oy 
Trade Gases, #74 750009 Che Giecud 0 7e7) = 


James Te Halverson, hie wAntr trusit-@Entoree- 
ment Policies: © Mulit1-fiarmeande sine — 

firm Problems Deriving from Abuses of 
Various Forms of Market Power", Address 
béefore=tires Onto Ler a Gente rine Linwer 

Co lumbuses Oha0. Dunes 21 alo aaeetcup ia 
cated jes pee cerns, 


Docket S883.>— In ethe Matters Keliogg 
Co.;, General’ Mills, dnci Generale ioods 
Corp. 4 sande t venQuaker Oa tsa Conn CompmaniiTr 
Ap Vid) 20, howe to Cate ie Intice =r on are 
Commission indicate: that similiar action 

1S being considered! as "tos Oc heretic las: 
office ‘coplers, lLumbers: and petrotcum: 
(SeesialviersS on, Opa ee mtlO ce ret elas) 
On June 3) LO sy eaeiews selteases py tne 
Commission said that it had opened an 
INnVESti vation “intor the vst ructures e conduct. 
and performance of firms manufacturing 

and selling soap and detergents, with 
primary attention to heavy-duty detergents. 
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AEE oND TX 


The right of the Federal Government to act 
against impairments of competition is derived 
chiefly from the constitutional provision by 
which it may regulate interstate commerce. 
(There. are. others bases for Federal control, 
SUCHheM@Sa ne power. to Wevy taxes, but in control 
Oferestrictions) they, have been relatively 
unimportant; they will be disregarded here.) 
Pederawrauthority can; prevent. and punish Tre- 
StUmictaons, Oi nterstate commerce, ‘by private 
persons or organizations. If a state govern- 
Meninwes Uraicts einterstate commence by its 
PawWaaor? po lacy. 4 €dernal. law,.can. set’ ther re= 
Sige Clone dside SO. tarts, the Federal Govern= 
MeDiwOMOOSeS 10, act. against, 1t. 


Federal authority extends over restric- 
£10NS that erehouch.antrastate in character, 
directly. affect interstate commerce. As the 
economics imterration jot. the. country. Nas, .rowmn, 
Chemcreld in, Winch phe wetLtect. of restrictive 
2CtLOn ise Menely. intrastate has. diminished, 
SGmtNatesetOdayealimost. any restriction. that 1s 
big enough to be important is probably under 
Redevaleaj Un LsSdLotLon:, 


Nevertheless, reliance upon interstate 
effect as a basis for Federal action sometimes 
WaGasbiwea vy ctect te Cts. when capped to »slocalized 


RechracitevOns. ¢ENKeT sSUGh imestrLCtLons: are 
appiacablbevito. commodiunes not local ly produc- 
edimtlLormeexanp les. price siaxing undertaken 


Dyebocaleidistrabutons. of paint ~- they are 
Likely iio: be woeaarded, as subject to Federal 
Juriusdactron, ion the ground that the local 
restriction impairs the flow of that paint to 
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the locality from makers in otherestaces. 
Related restrictions upon locally produced 
services - for example, agreements. to fix 
charges for local. painting contracts.made 

by Local.contmactvore wio DUy erie pall aero 
local distributors ane Uikelyato be 
conceived as intrastate, on the ground that 
the paint had. come. wos fest sci hee Sar 
before themcontractors sia cquvined. Weyer an) 
analogous agreement about. contracts eto, lay 
tile, made by cloca letilesconur aco s 2 Naw 

be considered subject to Federal jurisdiction 
because the tiles contractors . unlike. the 
paint. .contractors, .-hadwnocy, boughts tne metic 
locally s~ Numerous Vsim ilar sd Stine 0n 5d ory 
ed from differences in the directness.cof an 
interstate, effect... exis teand.i1iwoeners Latenda 
towplace Servieess tnt Needs tr Di bo meG5 
tangible Dprodmcts. ore tll yan ewaweger al 
jurisdiction thanwother Kinds Ofudocal cer. 
Wee eo Sk 


Similarly, wFedera Woajurdscd cao ne Soy lal ke lay, 
tombpeach fugitives ini ehoc a ie te Se 10 > -Cul iG made 
boundaries, of, states, than .1nisomi are LOc ase 
ties far from those. boundaries woo ndaane 
grayel produced and wtilized. locally may ibe 
Clearly <1. goiter sia Cenc ome Cees time oieen) Oe lr. 
Missouri, on. the Kansas border pete noes 
in Columbia, Missouri, in. thescentre of wine 
State, | cince the tradine area Jor aucuuy 
tends, toserow.~with 1 tsspopulacion, Federat 
Jurisdictrons,over, Local wacta on mends .touve 
greater ine the larcver sci 1.6 se sond-sthbsoedl 11.6 = 
rence .1s likely. to, be weimtorced. Dye meet ac C 
that ins penergal ther diareer cities) Comea nee ne 
central offices of the larger enterprises 
that have the ereater areas Of actuvicy. 


Thus s¢ J spate, of the fact (that sume rous 
local restrictions are ibevond Federar contenu 
Federal muthority 1s. 50, persasiye, Chat waro, 
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most purposes, its limitations have slight prac- 
ticalisrentiicance., 


Three broad statutes, generally applicable, 
constitute domestic American competition policy. 
Thesfirst of thesey the Sherman Act, a criminal 
law enacted in 1890, is enforceable by fine 
and imprisonment, by injunctive orders, and by 
Seu zurezormyoods* in’ transit?: .lt\ contains two 
basic prohibitions. One of these forbids 
coOntractss “conbinations’,” andconspiracies ‘in 
restraint of trade. (By subsequent amendment, 
Sta idthegily .ontroversiab it exenpts fron 
ics pPronupietion  wesale price contract's’ appl ic- 
able to branded) goods, so far ‘as these are 
lawful in the state in which the resale takes 
plhacemanda so harcas they do not involve hora 
ZOnLad@eresurtiotions. )eeTheesecond prohibition 
forbids anyone from monopolizing, attempting 
TOmMONnOpOLi ze tor combining with others: to 
monopolize any part of commerce among the 
states or with foreign nations’. 


Two supplementary laws, both enacted in 
1914, extend the reach of prohibitions and 
provide additional kinds of application. The 
simpler one, the Clayton Act, provides exemp- 
tion tor labour iand agricultural organizations, 
andésets: forth’ four “additional general prohi- 
bitions, which have been conceived as applic- 
able stoe@ancipient™® violations of the Sherman 
ACtCNGTiwo toOLethoeseyeeconcerned with price dis- 
crimination “and corporate acquisitions, have 
been substantially altered by subsequent legis- 
lation») ieihedr content “is analyzed! an) the 
chapters of this paper that are concerned with 
those topics. The other two, substantially 
unaltered since 1914, pertain to tying contracts 
and exclusive dealing contracts, which are 
prohibited where the effect "may be" to "sub- 
stantially lessen competition or tend to create 
a monopoly in any line of commerce"; and to 
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interlocking directorates, which are forbidden 
if the interlocked corporations aré,.competitors 
and any of them has an owners! equity exceeding 
$1 million. «nGlhe iGhayton AG aksias Comead ns 
special provisions applicable to banks and 
common carriers, which are relevant to Federal 
revulatony (concrol fovemeuhes ec tt 1eres, abu Gea ne 
not summarized here,) 


Enforcement of the Glayton Act,-1s tentrusted 
both to the iFedemal courts: by scivicls proceediargs 
that leadtsto- said cia lesorders-gand (tid, shed eral 
commissions. Four of these commission, each 
with a field, of nesulatory authomuey aethiesn= 
terstate Commerce Commission, the Federal 
Conmunicesgtrons (Gommrsesion;,: ch 6; Cini Aeronautics 
Board, and the Federal Reserve Board), are giyen 
Juri sdletionlas sto parts. on {the Act iapp ancabre 
to thetrieficedids) of rnepuliatronyag Aste Ginec Om, 
Mission, withsurasd@cta on jovie mead lycot her: tap plies 
cations of «thie statutes, sisteth ef ef ediera ly alr ade 
Commission, created by the other law enacted in 
1914... Violation of ordersuicsucd oY daily Os 
the comnsisstons:attery they become: piana leas 
subject “to roi vain pen alter es Sun steheset Oni CO teed 
fine fomMeachiday (of pao hataon. 


With its subsequent amendments, the Federal 
Trade Commission Act establishes a five-person 
commission, of whom not more than three may 
come trom. thers same partive peiheyuar ceappointced 
to staggered terms: iby. the President. subsect 
to confirmation by the Senate. The President 
designates their chairman. -\The Commission as 
authorized “tor prevent pers ons srother; Chantithosie 
subject ito specatied <types-of speca ali gre oul atoay 
control by lotherm aeencLes)y frome sive Lune 
methods) if competativon sim) comme nce: fom gina ia4 som 
deceptive mict slomipracticesmin «commemc e.v tants 
proceedings as? to csuchs matters. «and eallso, gsiato 
alleged, v1.0 Lat ions: of) the Clayéon Acts may 
result Inouder s *thatsesuch tac tawiitiesr: be dits- 
continued. Its orders become final if not 


-289- 


appealed, and thereafter are enforceable by 
civil penalties. In appeals, its findings 

of fact are final, though not its interpre- 
tations of law, and orders by appellate courts, 
when they become final, are enforceable by 
proceedings for contempt. 


Piva adeceptives act Consists#ot false 
agverticcmont Of fLOGds~drucss’ curative. devi- 
Ces, /0r €osmetics; and may be. injurious*to 
healensoreisemade.withtintent’ to mislead: +the 
offense becomes a misdemeanour subject to fine 
inepreceedinys” by. the Attorney“ Genetal? ory it 
hegdoessnotwactsAbyrthe* Commission, 


The Commission's role has been conceived 
asqvoucroryexploring{ the trontiers\of policy, 
Endeedgecourts + haveadetined the’ Clayton'-Act 
AaSwderectedmavarinst .incipLrent Violations’ of 
the Sherman Act, and the Federal Trade Commis- 
SLONSACEMaSEaGI rected avainst* incipient 
yrolationssor* the Clayton Act+and,actsicontrary 
Compeheyporscy *oretheantitrust®ilaws.* 4horvenis 
reason, the statute gives the Commission broad 
investigatory powers and broad authority to 
make public reports. Apart from investigation 
and disclosure ancident to’ enforcément of the 
VROWUOLtC@Onsethatvit administers; +iLe" 1s *autndr 
tzedetovinvesticatée "the way in@whichvantitrust 
@eGreessare* Carried outs to reportéTts” £ind= 
ings and recommendations to the Attorney 
Generageeand to publish, them at 1tsediseretson. 
When directed by the President or by the 
Congress, it is empowered to investigate and 
report the facts about any alleged violations 
OParnceantucruscelaws:  Vitealsovhas*power, ro 
engage in other investigations on its own 
initiative. ‘It may require corporations under 
LeseeuTicdic tions toetile annualvand spectar 
reports and answers in writing to specific 
questions furnishing such information as it 
may require about their “organization, business, 
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conduct, policies, management, and relation. to 
other corporations, ; partnerships; and andiya- 
duals." .dt-ais, empowered «toumake, publaeesuch 
parts- of. the, information, teobtaans .bexcept 
trade secrets and names of customers) as it 
deems expedient in the publicuanterest tog ke 

ts authorized to investigate trade .condituens 
"in and with foreion;) countracsawhere.associa-— 
tions, combinations, ofrepractices of traders. 
"or other conditions, JemlayedibectsAmeraTcan 


foreLgnatrade. sAs. t0oscitheryits omestucuo7, 
its foreign trade 1nvestigatirons es tama 
make recommendations to Congress. Governmental 


departments and bureaus are required, when 
directed bythe. President sto eiurnusheeo che 
Commission Vall records... papersyeand inter. 
mation in; theirspossession'igve latings Cogan y 
corporation; .and. to, detail -personne beta at he 
Commission. Corporate refusal to answer 
inquiries, oT produce, documentss is janeottense 
subject to finesand.imprasonment< oo) are 
false, statements of, fact. id pareports, togthe 
Commission, false entries; in. orvalteration.of£ 
corporate records, wild tulsetailurestoumake 
full. entriessanesucherecords, sanduiwaslklaire 
renoval.of documentsstromethe,juxiasdi¢ctiongos 
the Ungteda States ae layvetieds bine) reports 
required. by the, Commissionais .subsected. to 
dailyccavilypenaltuess ~Unauthor iz ededicclo., 
sure of information by Commission personnel 
LS Subj ectstovtine- and inppisonment. 


Both the, BPederaleirade, Commis sionscand 
the Department of Justice have developed less 
formal means of attack upon their problems 
alongside. theirviormalwactiyud ties tp Lega 
proceedings. Both agencies negotiate with 
offenders. for -settlement,oO4 wtheim comp hades . 
Lf agreement ispereached, ~thevconmassi1 ons emters 
a consent order; and the Department recommends 
to the appropriate. ..couxrt, thatisethescourtamake 
an order that the defendant has agreed to 
accept, or accept from the defendant a plea 
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of nolo contendere to a criminal charge and 
impose a penalty to which the defendant has 
agreed, In some types of cases - e.g.,, price 
discrimination complaints by the Commission - 
the number of consent settlements is much 
Poteet eiala cine Number Of tullh tecal contests. 


Both agencies also use broader means than 
Petvasecascs. In the.last Lew years, the Con- 
mission has begun to use the rule-making power 
given it by the Federal Trade Commission Act 
CoerOniutate Crade.resuiation rules that. 
Cnecewtcsved Dy the) COUrES,=are authoritative 
iieermoretatLOols Ofsthe laws that 1t > administ— 
ers. Both agencies have issued statements of 
PieroenorLctes. ll ict lcutcing cases ii parti 
Hisar eetos. NGlLably about mergers. ~ Both 
teenie room oiyecugaVice .tO.1TirTms and GFOups,. «ihe 
Depatemeit UOCs, 5SO.OnlyY aS TO” ACTIVIties NOt 
Vetusandcetlaken-.,DUt it advice from it 1S 
MeGueSteu about SUCH an activity and” accompanied 
by a full and candid statement about what is 
(CiGenorated. tle Department undertakes, it 
it does not then condemn the activity, to 
CoMimueraiy Tater Challenge. of it to a Ciy¥il 
(asecistinenushed trom a criminal) proceeding’ 
The Commrsston vives advice at two levels = 
formal advice by the Commission itself, the 
SUDStTANCOsOT Which 1s sometimes reléased for 
publication, and less formal advice by mem- 
bers Otreathe start, expressed less precisely; 
Suche advice 15 Not limited to actTvitlies not 
Vermumeecttaken.* in particular instances, tthe 
Commission accepts formal or even informal 
assurances by an offender that his challenged 
practices will cease. Where similar practices 
seem to be widespread, the Commission may 
publish an interpretative guide to the meaning 
of the law, either of general application or 
corrimed tostnie Setting. OL a” particular indus— 
try. Occasionally it holds a public hearing 
to discuss the application or some’ Legal” provi- 
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Sion Insomée, industry, (ol tymay ea sSogparticipate 
in a trade practice = conrerencecewiciememuers oO. 
anlindustry thateresultseinei1ts “approvateote so, 
called trade practi1cemconlLerenccerul ese grill cs 
that, unlike the rules mentioned above; do not 
have legal authority, .puc,setetortus interpre. 
tations Of the law’ thatethe Commissions hasmmade 
after talkgwith=  thegindustrysandawithgapproyal 
Of aCgGuiescensewoy ~memberce One DCcuanduse Tye 
Such rules sometimes include definitions of 
typeswort cConcervedhact1 Onm@rie theca rnUUS tf yagi © 
the Commission = haswapprovedvassaesirablevor 
harmless thoughjnot Vegally required. 


Private persons who are injured by viola- 
tions orethe sherman Actsorvine Ciayrone ner 
MAY ESUCHINeth Se COUTLSP LOU SIN UNC ta ONSPae ata SG 
further In Uutye ands Orere come lyse moO CeO baatine 
value of damage done to them, but of three 
times thats value Se hee provasilonetore tra pan nc 
the damage claim was -intended)to. stimulate 
private litigation inssupporteoLuantetruss 
policye, Whe heseresutteduan considera blepnum. 
bers, OLPprivatewSumtes  eandamenccead nencccs LOT 
Firms; to considereno te only» Whethere ore note ch ea 7 
conductywiddsbe challencedepy. Cner Government 
but alsoswhe Che ra0ren Ore | Ge Wile tos lee a Weep Tr — 
vate suits against them. Among the apparant by- 
products of such) sus¢s,as°c. a) eae tendencyas to, 
tne Tisk of largesprivatemc Laims gorekiamages 
to reintorce, theyrchiatiy clyesmaide pub licepen al. 
ties asedéeterrentsetogve Ol ation eon epyura 
tendency to diminish the authority of the agen- 
Giles “Ort, the Governmentaresponsable tore thie 
publicypolicye of madntaimning. conpecations as 
Interpreters Ofy phe awsuamn: wo chac nat ol. cy 
is expressed; 7 for covernmentalsi interpretations 
donot control interypretatdonsathotaprivete 
litigants may make and present to the courts 
for adjudication, and inaction by the Govern- 
ment,,ecxpressing.policy: Ors inert law do0esanor 
protect, the, benciiciarics, Of tetrolepra vate 
SuLts: 
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The laws and procedures described above 
provide broad options... As to much of the 
conduct and business structure that may have 
anticompetitive implications, they provide more 
than one legal provision under which corrective 
action can be undertaken. Restrictive agree- 
ments - allocation of goods under specialization 
agreements, fixation of prices under pricing 
formulas, or any other kinds of concerted 
restriction that affect interstate commerce 
and are.not exempted by law - are forbidden 
botheundenesectionslsof-=the.ShermansAct.and 
under Section 5 of the Federal Trade Commis- 
SlOnsACt.  sMonopolizatron and, attempts «to 
monopodizeczaregunlawfulsundersSection.2 of sthe 
pnermangActsandwealsoounder Section 5 ofthe 
Redevadinade sGommessiongAct.4 Particulam, types 
of conduct are subject to attack under the 
relevaniesect Lonss0t ithe Clayton sAct.-. ptiec 
discrimination, under {Sections2,. tying eand 
exclusive (déahing«sarrangements under Section 
v4 TCOOUbSLELONS. Of as boeksongasset snof ha -cor: 
DOMaAtronsbweanother dcorporatiuonsundéersSection 
monde tersockine directorates, under Sect gon 
8; these sections differ from one another as 
COsvnemkindssohhprobablenefiectsthat jmake 
nndawinkethemconduct «they specify s,fEverything 
covered by these sections, however, is also 
Subs eaturogattackaunder sSection ns ofatheshedernal 
Trades Conmuss ion, Act, sand, ingsuch. aneattack 
Nanve OtTmthealinitationswol thessimilan proyig 
suonsmo cathe, Clayton, Actadomot apply pce . Suge 
thematani tation. ofvSectrzona2 (d)eand, Sectrony?Z 
fejmotathne, GlaytdnsActssosthat ~tscappliesste 
sellers but not buyers, and the limitation of 
Secta#onpunof thatbActato acquisitionsmangwhieh 
the acquired property is corporate. Thus the 
Federal Trade Commission Act provides a sub- 
stitute proceeding that sometimes fills gaps 


in-thesGlaytontAct!ssprohibitionss, Moreover, 
much pofethe conduct subject ;to the Clayton Act 
is subject to the Sherman Act also. This is 


true wherever the activity is concerted and 
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has“acttialj (instead tofimerely probable, restric- 
tive results, It is also true, where the acti- 
yity*in question pPsvindividuatirathersthan 
concerted, ifthe restricvuivesresultssaceaso 
substantial that they “amount seo tattemptero 
monopolize a part of commerce. Thus, in appli- 
Cation of vatitarege "part ToL ant merastgpoticys 

the Government has available two*or more pro- 
vVisions*of’ law ‘as-“altgéernatives oresupplenent 

tO each wOulrers 


The ‘altérnativesprovistons#aresenftorcead te 
by different mcans *“andtoedi £ferentvex events, 
The Shérman Wet "1s Sa%criminal (etaetute , under 
which offenders can be punished by fine and 
imprvsonméent. Under. testheRcourysscankavso 
order changes iin business (structuréepand sin 
business conduct v* The™Governmente@can tprvoceed 
undersit anverther way onreineparalioigedses 
in bothSways at once /sS5ect ronmisvonutthe 
Robinson-Patman Act, also a criminal law, can 
be applied against some but not all kinds of 
price idiscriminativons *thoughsiurisesecidon 
used: 


The Clayton AcGt and theskedéenaliatrade 
Conmisston Act Sare@iot rérinine Pabawse#tandscentain 
no provisions forepundshmentskolepastyattensess 
Both *of°them®’can“bevused*totcontrolsfuture 
conduct | tand} to@anSextent inoG veteiuliy 
explored; sthetlatver cansbeausecdmalsdito 
change businéss structures; 10rdéers under*the 
Clayton"Act develop iunhtwo8ways ad) fa) Jaseordeus 
by @ court after a proceedanetby (therDepart— 
ment of Justice, and b) orders by the Federal 
Trade Commission after proceedings conducted 
and ‘decided by the Commission? ?' Thevlatter 
types of orders, however, become final only 
if they are not appealed, and otherwise may 
be affirmed, modified, remanded for reconsid- 
eration, or rejected by the! courts. Judicial 
ordéers*under this Act’ cantbetenfiorcedgys 
proceedings ‘for Vcontenpt’ of scount; Skrnataerder;s 
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by the Commission are enforceable by civil 
monetary penalties for each day of violation, 
Orders by the Federal Trade Commission under 
the Federal Trade Commission Act are subject 
to judici@itcreviews similar to thatoastto the 
Commission! soorderseundero the Clayton Act, 
except that the Commission's findings of 
fact, if Supported by evidence;* are’ conclusive, 
and the Commission's final orders under this 
Actsare alsoventorceable biy? civil» monetary 
penalties Sncurreds forseache day of violation{ 


Apart from legal proceedings that involve 
adversary confrontation, both the Department 
Oi vus@ice wanda the Federal Trade Commission 
isemcoNsent Settlements — procedures in which 
Piesconbent, of a rormal order is negotiated 
WiowernOsc-aVainst whom it 1S issued prior to 
Posceersouance, Orders to which the Department 
has saryreed are submitted to the appropriate 
Count ewithethe Department's recommendation 
Pirageric court tSsue them; usually but not 


Pivewiapiyve tie Court, agrees to do so. -Qrders 
by the Federal Trade Commission are issued 
Pervoureiuaicital intervention. In both types 


of settlements, negotiation may take place and 
Ber sucecesstully completed before there 1s 32 
EormMasteconnlaint, so that the complaint and 

the agreed settlement are issued simultaneously. 
In criminal proceedings, the Department of 
Justice sometimes similarly negotiates a penalty, 
which is recommended to the court with a 
statement by the defense that although guilt 

is not admitted the recommended penalty will be 
accepted. 
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Thus: Americanvianti trust poli cysanctiudces ya 
wide range of opti onseas (torre Muanceeupon 
proceduresseducationalPormnec aig bDroady Or 
narrow, and correctame ior "punieiyese toy encouq 
Tape compliance twitch ther policiese omnth es awe 
In the broad field in which alternative legal 
procedures, anezavallabder pele operons macro 
use of provisions of law frequently include 
options “asto ¢homce offs the deciduno body 
and as to the way in which compliance with 
the Taw ishalkebperassured: 


oo 


Ht» 


